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2019 Legislative Update
Elder and Disability Law Forum, May 23, 2019

Bills that Passed - most are still waiting on Governor

CS/HB 21: Hospital Licensure

Hospital Licensure ; Revising the Agency for Health Care Administration's rulemaking authority with respect to minimum
standards for hospitals; requiring hospitals that provide certain services to meet specified licensure requirements; revising
duties and responsibilities of the agency relating to issuance of licenses to health care facilities and health service providers,
etc.

Effective Date: 7/1/2019
Last Action: 4/29/2019 House - Ordered engrossed, then enrolled -HJ 992
Bill Text: PDF

CS/HB 19: Prescription Drug Importation Programs

Prescription Drug Importation Programs; Requiring the Agency for Health Care Administration to establish the Canadian
Prescription Drug Importation Program; authorizing a Canadian supplier to export drugs into this state under the program
under certain circumstances; establishing an international export pharmacy permit for participation in the International
Prescription Drug Importation Program; authorizing the department to inspect international export pharmacy permittees;
providing that the importation of a prescription drug under the International Prescription Drug Importation Program is not a
prohibited act under that chapter; requiring the agency, in collaboration with the Department of Business and Professional
Regulation and the Department of Health, to negotiate a federal arrangement to operate a pilot program for importing
prescription drugs into this state, etc.

Effective Date: 7/1/2019
Last Action: 4/29/2019 House - Ordered engrossed, then enrolled -HJ 1002
Bill Text: PDF

CS/CS/HB 23: Telehealth

Telehealth; Establishing standards of practice for telehealth providers; authorizing certain telehealth providers to use
telehealth to prescribe certain controlled substances under specified circumstances; providing registration requirements for
out-of-state telehealth providers, etc. APPROPRIATION: $276,409.00
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Effective Date: 7/1/2019
Last Action: 4/29/2019 House - Ordered engrossed, then enrolled -HJ 994
Bill Text: PDF

CS/SB 124: Dependent Children

Dependent Children; Specifying the venue in proceedings for the appointment of a guardian for a child or young adult who
has been adjudicated dependent; authorizing a court to receive and consider any information provided by the Guardian Ad
Litem Program and the child’s attorney ad litem if a child is under the jurisdiction of a dependency court, etc.

Effective Date: 4/26/2019
Last Action: 4/29/2019 - Chapter No. 2019-10
Bill Text: Web Page | PDF

DOS to adopt rules by specified date.

Effective Date: 1/1/2020
Last Action: 5/2/2019 House - Ordered enrolled -HJ 1157
Bill Text: PDF

CS/CS/CS/SB 182: Medical Use of Marijuana

Medical Use of Marijuana; Redefining the term “marijuana delivery device” to provide an exception to the requirement that
such devices must be purchased from a medical marijuana treatment center for devices that are intended for the medical use
of marijuana by smoking; redefining the term “medical use” to include the possession, use, or administration of marijuana in
a form for smoking; restricting the smoking of marijuana in enclosed indoor workplaces; requiring a qualified physician to
submit specified documentation to the Board of Medicine and the Board of Osteopathic Medicine upon determining that
smoking is an appropriate route of administration for a qualified patient, other than a patient diagnosed with a terminal
condition, etc. APPROPRIATION: $2,596,664.00

Effective Date: 3/18/2019
Last Action: 3/18/2019 - Chapter No. 2019-1
Bill Text: Web Page | PDF

CS/SB 184: Aging Programs

Aging Programs; Transferring the powers, duties, and functions of the Department of Elderly Affairs relating to hospices,
assisted living facilities, adult family-care homes, and adult day care centers to the Agency for Health Care Administration;
establishing that the agency is the lead agency responsible for the regulation of hospices, assisted living facilities, adult day
care centers, and adult family-care homes, etc.

Effective Date: 7/1/2019
Last Action: 4/29/2019 - Chapter No. 2019-11
Bill Text: Web Page | PDF

CS/CS/HB 409: Electronic Legal Documents

Electronic Legal Documents; Authorizes online notarizations; specifies requirements & standards for performance of such
online notarizations; requires DOS to adopt rules by specified date.

Effective Date: 1/1/2020
Last Action: 5/2/2019 House - Ordered enrolled -HJ 1157
Bill Text: PDF

CS/CS/HB 449: Alzheimer's Disease

Alzheimer's Disease; Increases membership of Alzheimer’s Disease Advisory Committee; revises representative requirements
of committee; requires committee to submit annual report to specified parties that includes certain information &
recommendations; requires Department of Elderly Affairs to review & update Alzheimer's disease state plan every 3 years in
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collaboration with certain parties; provides requirements for plan; establishes specified memory disorder clinic; provides that
certain clinics shall not receive decreased funding for specified reason.

Effective Date: 7/1/2019
Last Action: 4/26/2019 House - Ordered enrolled -HJ 938

CS/CS/SB 1418: Mental Health

Mental Health; Requiring service providers to disclose information from a clinical record under certain circumstances relating
to threats to cause serious bodily injury or death; requiring psychiatrists to disclose certain patient communications for
purposes of notifying law enforcement agencies of certain threats; revising responsibilities of the Department of Education
and the Statewide Office for Suicide Prevention, etc.

Effective Date: 7/1/2019
Last Action: 5/1/2019 Senate - Ordered enrolled -SJ 766
Bill Text: Web Page | PDF

HB 6047: Florida ABLE Program

Florida ABLE Program; Abrogates scheduled reversion of provisions related to distribution of funds in ABLE account upon
death of designated beneficiary.

Effective Date: 6/30/2019
Last Action: 5/3/2019 House - Ordered enrolled -HJ 1324
Bill Text: PDF

Section 11. The text of s. 1009.986(7), Florida Statutes, expires July 1, 2019, and the
text of that subsection shall revert to that in existence on June 30, 2016, except that any
amendments to such text enacted other than by this act shall be preserved and continue to
operate to the extent that such amendments are not dependent upon the portions of text which
expire pursuant to this section.

Here it the text of (7)

(7) MEDICAID RECOVERY; PRIORITY OF DISTRIBUTIONS.—
(a) Unless prohibited by federal law, upon the death of a designated beneficiary, funds
in the ABLE account must first be distributed for qualified disability expenses then
transferred to the estate of the designated beneficiary or an ABLE account of another
eligible individual specified by the designated beneficiary or by the estate of the

deS|gnated benef|C|ary Upen%he—dea{h—ef—the—desrgna{ed—beneﬂerapy—the—AgeFW

(b) Except as required by federal law, the state Medicaid program may not file a claim
for Medicaid recovery of funds in an ABLE account.

(c)tb)-Florida ABLE, Inc., shall assist and cooperate with the Agency for Health Care
Administration and Medicaid programs in other states by providing the agency and
programs with the information needed to accomplish the purpose and objective of this
subsection.
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RETROACTIVE MEDICAID

SB 192 that would have permanently eliminated retroactive (90 Day) Medicaid failed but they
extended the “first of the month” current law another year. The legislature did this within the
appropriations implementing bill, SB 2502. The General Appropriations Bill is SB 2500.

Here is an excerpt from HB 2502.

Senate Bill 2502/Enrolled

Chapter 409.904, Florida Statutes. Optional payments for eligible persons.—

The agency may make payments for medical assistance and related services on behalf of the
following persons who are determined to be eligible subject to the income, assets, and
categorical eligibility tests set forth in federal and state law. Payment on behalf of these
Medicaid eligible persons is subject to the availability of moneys and any limitations
established by the General Appropriations Act or chapter 216.

(12) Effective July 1, 2019, the agency shall make payments to Medicaid-covered services:
(a) For eligible children and pregnant women, retroactive for a period of no more than 90 days
before the month in which an application for Medicaid is submitted.

(b) For eligible nonpregnant adults, retroactive to the first day of the month in which an
application for Medicaid is submitted.

This subsection expires July 1, 2020.

OTHER BILLS

CS/HB 107: Wireless Communications While Driving

Wireless Communications While Driving; Requiring a law enforcement officer to inform a motor vehicle operator of certain
rights; requiring such officer to record the race and ethnicity of a violator when issuing a citation; requiring law enforcement
agencies to report such information to the Department of Highway Safety and Motor Vehicles; prohibiting a person from
operating a motor vehicle while using a wireless communications device in a handheld manner in a designated school
crossing, school zone, or work zone; authorizing a law enforcement officer during a specified period to stop motor vehicles to
issue warnings to persons who are driving while using a wireless communications device in a handheld manner in a designated
school crossing, school zone, or work zone; requiring all law enforcement agencies to maintain such information and report it
to the Department of Highway Safety and Motor Vehicles in a form and manner determined by the department, etc.

Effective Date: 7/1/2019

Last Action: 4/29/2019 House - Ordered engrossed, then enrolled -HJ 1010
Bill Text: PDF

New HUD-ABLE Memo dated April 26, 2019
ABLE accounts do not impact HUD
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I HHH U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
I £ WASHINGTON, DC 20410-5000

&

OFFICE OF PUBLIC AND INDIAN HOUSING

Special Attention of: NOTICE PIH 2019-09
NOTICE H-2019-06
Public Housing Field Office Directors
Public Housing Agency Directors Issued: April 26, 2019
Public Housing Hub Office Directors
Multifamily Regional Center Directors
Rural Services (RHS) Directors This notice remains in effect until amended,
Supervisory Housing Project Managers superseded or rescinded.
Housing Project Managers
Contract Administrators
Multifamily Owners and Management Agents

Cross Reference: 24 CFR 5.609; ABLE Act of
2014

Title: Treatment of ABLE Accounts in HUD-Assisted Programs

Purpose: This notice provides guidance regarding the federally mandated exclusion of ABLE accounts
from the calculation of income and assets, as required under the Achieving a Better Life Experience Act
of 2014 (ABLE Act). Per the mandate of the ABLE Act, for the purpose of determining eligibility and
continued occupancy, HUD will disregard amounts in the designated beneficiary’s/individual’s ABLE
account.

Background: The Achieving Better Life Experience (ABLE) Act (P.L. 113-295.) was signed into law on
December 19, 2014. The ABLE Act allows States to establish and maintain a program under which
contributions may be made to a tax-advantaged ABLE savings account to provide for the qualified
disability expenses of the designated beneficiary of the account. The designated beneficiary must be a
person with disabilities, whose disability began prior to his or her 26th birthday and who meets the
statutory eligibility requirements.

Applicability: This notice applies to the following programs:

1. Housing Choice Voucher Program, including all special voucher types
2. Public Housing
3. Project-based Section 8
0 New Construction

State Agency Financed
Substantial Rehabilitation
Section 202/8
Rural Housing Services (RHS) Section 515/8
Loan Management Set-Aside (LMSA)
Property Disposition Set-Aside (PDSA)

o0 Rental Assistance Demonstration Project Based Rental Assistance (RAD/PBRA)
Section 202/162 Project Assistance Contract (PAC)
Section 202 Project Rental Assistance Contract (PRAC)
Section 202 Senior Preservation Rental Assistance Contracts (SPRAC)
Section 811 PRAC
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8. Section 811 Project Rental Assistance (PRA)
9. Section 236 (including RAP)
10. Section 221(d)(3)/(d)(5) Below Market Interest Rate (BMIR)

Definition of Terms: This Section includes definitions of terms referred to in this notice.

A. ABLE account means an account established for the benefit of an eligible individual, maintained
under a qualified ABLE program.

Contribution is the deposit of funds into an ABLE account.

Designated beneficiary is the eligible individual who established and owns the ABLE account.
Distribution is the withdrawal or issuance of funds from an ABLE account.

OOw

Treatment of ABLE account in HUD programs: Section 103 of the ABLE Act mandates that an
individual’s ABLE account (specifically, its account balance, contributions to the account, and
distributions from the account) is excluded/disregarded when determining the designated beneficiary’s
eligibility and continued occupancy under certain federal means-tested programs.

Individuals have to be income eligible to receive assistance under HUD programs. Per 24 CFR 5.609,
annual income is defined as the anticipated total income from all sources received by every family
member which are not specifically excluded in 24 CFR 5.609(c). The exclusion found at 24 CFR
5.609(c)(17) instructs PHAs and owners to exclude from income all amounts that are specifically
excluded by other Federal statute when the statute is applicable to HUD programs. Given that the ABLE
Act creates a federally mandated exclusion for ABLE accounts applicable to HUD programs, in
determining a family’s income, HUD will exclude amounts in the individual’s ABLE account pursuant to
24 CFR 5.609(c)(17). The entire value of the individual’s ABLE account will be excluded from the
household’s assets. This means actual or imputed interest on the ABLE account balance will not be
counted as income. Distributions from the ABLE account are also not considered income. All wage
income received, regardless of which account the money is paid to, is included as income.

For example:
1. Contributions made by the designated beneficiary

Pursuant to 24 CFR 5.609(a), all amounts received by the designated beneficiary are counted as
income, unless they fall under one of the enumerated exclusions under 5.609(c) or are federally
mandated, as with distributions from ABLE accounts.

If the beneficiary has a portion of his/her wages directly deposited into his/her ABLE account, then
all wage income received, regardless of which account the money is paid to, is included as income.
Pre-tax employer contributions to an ABLE account (that are not deducted from wages) are excluded.
If the designated beneficiary subsequently deposits any amount previously included as income into
his/her ABLE account, that deposited amount must not be included in the household’s asset
calculation or counted as income again when the beneficiary receives a distribution from the account.

2. Contributions made by others directly into the ABLE account

If someone other than the designated beneficiary contributes directly to the ABLE account, that
contribution will not be counted as income to the designated beneficiary.

If a relative provides a recurring gift of $100 per month directly to the beneficiary, the recurring gift
would be counted as income. If a relative deposits the $100 recurring monthly gift directly into the





ABLE account, then it will not be counted as income. Note: Any person can contribute to an ABLE
account. However, the Internal Revenue Service (IRS) limits the total annual contributions that any
ABLE account can receive from all sources for a given calendar year.

3. Rollovers from existing ABLE accounts

Rollovers from existing ABLE accounts to the designated beneficiary’s ABLE account are not
counted as income to the designated beneficiary.

Verification: In accordance with program requirements at 24 CFR 5.240(c), PHAs and owners should
verify the amount held in the ABLE account. PHAs and owners should develop a policy and procedure
for verifying ABLE accounts that obtains the following information:

o the name of the designated beneficiary; and
o the State ABLE program administering the account to verify that the account qualifies as an
ABLE account.

Contact Information: If you have any questions regarding this notice, please contact Annecia Durr
(Office of Housing) at Annecia.Durr@hud.gov or 202-402-2618, or Becky Primeaux (Office of Public
and Indian Housing) at Becky.L.Primeaux@hud.gov or 202-402-6050.

Paperwork Reduction Act: The information collection requirements referred to in this notice have been
approved by the Office of Management and Budget (OMB) under the Paperwork Reduction Act of 1995
(44 U.S.C. 3520) and assigned OMB control numbers 2577-0169 and 2502-0204.
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R. Hunter Kurtz Brian D. Montgomery
Principal Deputy Assistant Secretary Assistant Secretary for Housing —

for Public and Indian Housing Federal Housing Commissioner
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THE FLORIDA BAR

ELDER LAW SECTION

The Elder Law Section cultivates and promotes expertise and professionalism in the
practice of law affecting people as they age and individuals with special needs.

May 9, 2019

Governor Ron DeSantis
State of Florida

The Capitol

400 S. Monroe Street
Tallahassee, FL 32399-0001

RE: House Bill 409
Dear Governor DeSantis:

I am writing on behalf of the 1700 members of the Florida Bar’s Elder Law Section
regarding House Bill 409 titled Electronic Legal Documents. This bill allows for an
individual to execute wills, trusts, deeds and other legal documents electronically and
with remote witnesses and notary; not in the physical presence of each other. This bill
was introduced the past two Florida legislative sessions. Both of the prior two sessions
saw the Elder Law Section strongly oppose those bills, but we are pleased to report we
are in support of the final version of HB 409 as the sponsors provided certain safe guards
we requested to protect vulnerable adults.

Thanks to the leadership of Senator Brandes and Representative Perez the
stakeholders were encouraged to work together this past year and our primary concerns
were addressed by the proponents of HB 409. From the beginning the Elder Law Section
has been concerned about the risks and exposures of this system and technology on the
most vulnerable Floridians. We feared that failure to build in appropriate safeguards
would expose our vulnerable elders to exploitation, coercion or undue influence.

The proponents and sponsors of HB 409 agreed, at the suggestion of the Elder
Law Section, to completely remove vulnerable adults from the class of individuals
permitted to execute electronic legal documents with remote witnesses. For the
protection of these individuals the witnesses must be physically present. Additionally,
the final version of this bill removed the ability to have delegable powers within a power
of attorney when signed remotely. These powers are perceived to put the principal at
greatest risk to exploitation. Again, this helped to address the Elder Law Section’s
concerns about protecting our citizens from exploitation.

Working with the proponents of HB 409, we were able to strengthen the
protections afforded by requiring the execution of electronic legal documents be
adequately recorded and safely stored. By asking very pointed questions and having a
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clear, uninterrupted recording of the answers, we believe the electronic record will work to protect the
sanctity of the execution of legal documents such as wills, trusts and powers of attorney.

The Elder Law Section recognizes the ability to execute legal documents electronically and with
remote witnessing and notarization, as introduced to Floridians by HB 409, puts Florida at the forefront
of this new and largely untested technology. We believe there is still a lot of work to do to properly
implement all of the requirements found in HB 409, but the safeguards built into this bill are adequate to
protect Florida’s most vulnerable citizens. As such, we are asking you to sign this bill.

on A. Waddell
Chair Elder Law Section of the Florida Bar

Cc: Senator Brandes
Representative Perez





