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Statutory Changes 

Bipartisan Budget Act of 2015, H.R. 1314, Public L. 114-74 

Expands criminal penalties for attorneys and others: 

Creates new felony for “conspiracy to commit Social Security fraud.” 

Increases from 5 to 10 years the time in prison for attorneys and others “who make or cause to be made a false 
statement or misrepresentation.” 

Expands the CDI (Cooperative Disability Investigation) units which will be established in all 50 

states by October 2022 (Sec. 811) 

Requires SSA to test a benefit offset starting at or below the current trial work month level ($780 in 

2015) (Sec. 823).  

This is the only demonstration required by the Act and under the new demonstration authority. Disability 
advocates have supported a benefit offset to replace the current “cash cliff” for SSDI beneficiaries. Under the 
demonstration, there would be no trial work period and no extended period of disability, but SSDI beneficiaries 
could receive partial benefits, with a reduction of $1 for every $2 earned, in any month that exceeds the SGA 
amount ($1090 in 2015; $1130 in 2016).  The trial work threshold will be $810 in 2016. The threshold could also be 
increased by the individual’s impairment-related work expenses. Medicare coverage would continue for 93 months 
once benefits are fully offset. Participation in the Section 823 demonstration will be voluntary and obtained 
through informed written consent and can be revoked at any time. 

Presumption that earnings are earned when paid (Sec. 825).  

This section allows SSA to presume that earnings are earned when paid in determining whether earnings exceed 
SGA levels in any given month. However, the presumption can by rebutted if SSA can “reasonably establish, based 
on evidence readily available,” that the earnings were earned in a different month. The individual also can provide 
additional information or evidence, after given notice that no benefit is payable and that the presumption can be 
rebutted. This provision takes effect upon enactment or “as soon as practicable thereafter.” 

Electronic reporting of earnings (Sec. 826).  
SSA is finally required to establish and implement a system that allows an SSDI beneficiary to 
electronically report earnings, including by telephone and Internet. The system also must automatically 
issue a receipt after receiving each report. Disability advocates, including NOSSCR, have been urging SSA 
to establish such a system for many years. The system must be implemented no later than September 
30, 2017. 

Reallocates Old Age and Survivors Trust Funds with the Disability Insurance Trust Funds to keep 

both solvent through 2034 (Sec. 833) 
 
 



9 
 

The Special Needs Trust Fairness Act 

S. 349 Text 

114TH CONGRESS 
1ST SESSION  

S. 349  

 

IN THE HOUSE OF REPRESENTATIVES  

SEPTEMBER 10, 2015  

Referred to the Committee on Energy and Commerce  

 

AN ACT  

To amend title XIX of the Social Security Act to empower individuals with disabilities to 

establish their own supplemental needs trusts.  

Be it enacted by the Senate and House of Representatives of the United States of America in 

Congress assembled,  

SECTION 1. SHORT TITLE.  

This Act may be cited as the “Special Needs Trust Fairness Act of 2015”.  

SEC. 2. FAIRNESS IN MEDICAID SUPPLEMENTAL NEEDS TRUSTS.  

(a) IN GENERAL.—Section 1917(d)(4)(A) of the Social Security Act (42 U.S.C. 

1396p(d)(4)(A)) is amended by inserting “the individual,” after “for the benefit of such 

individual by”.  

(b) EFFECTIVE DATE .—The amendment made by subsection (a) shall apply to trusts 

established on or after the date of the enactment of this Act.  

Passed the Senate September 9, 2015.  

Attest:  JULIE E. ADAMS,     

 
Secretary  

http://uscode.house.gov/quicksearch/get.plx?title=42&section=1396p
http://uscode.house.gov/quicksearch/get.plx?title=42&section=1396p
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Congressional Research Service description of the Act: 
 
The summary below was written by the Congressional Research Service, which is a nonpartisan division 
of the Library of Congress. 
 

2/3/2015—Introduced (in the House of Representatives). 

Special Needs Trust Fairness Act of 2015 

Amends title XIX (Medicaid) of the Social Security Act with respect to the treatment of revocable trusts for 
the benefit of an individual for purposes of meeting income requirements for Medicaid coverage. 

Extends the supplemental needs trust exemption from treatment of a trust as resources available to the 
individual to supplemental needs trusts for Medicaid beneficiaries established by those beneficiaries. 

[Errors noted by Lillesand – “revocable trusts” and “for purposes of meeting income requirements.”  Perhaps also 
confusing representatives is that the Acts title is “Special Needs Trust Fairness” and then the uses the term 
“supplemental needs trust” in Section 2 of the Act.   

 

 

History of the Proposed Special Needs Trust Fairness Act 

SENATE (S. 349) 

February 3, 2015 – introduced in the Senate by Senator Charles Grassley (R-IO) and co-sponsored that 
date by Senator Bill Nelson (D-FL) 

June 24, 2015 – reported by Committee 

September 9, 2015 – passed by Unanimous Consent in the Senate 

HOUSE (H.R. 670) 

February 3, 2015 – identical bill by Rep. Glenn Thompson (R-Pa5) with 19 co-sponsors (12D, 7R), and 
referred to Committee 

 This bill was a re-introduction of H.R. 2123 (113th) from the previous session of Congress. (on companion 
bill H.R. 670) 

 The bill was referred to House Energy and Commerce and its Health Subcommittee. (on companion bill 
H.R. 670) 

Lillesand’s favorite website for tracking federal legislation:  www.GovTrack.US.  It tracks all legislation but 
comments on things such as the bill (H.R. 4009) recently introduced by Engel called the “Flamethrowers? Really? 
Act.” 

 

http://www.govtrack.us/
https://www.govtrack.us/congress/bills/114/hr4009/text
https://www.govtrack.us/congress/bills/114/hr4009/text
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REPRESENTATIVE RULES CONDUCT  

Representative Conduct POMS GN 03970.010 Rules of Conduct and Standards of 

Responsibility for Representatives 

Citations: Social Security Act Secs. 206, 206(a), 1631(d), 208, 1106, 1107, and 1631(d)(2) 

Federal Regulations sections,20 CFR 404.1512; 20 CFR 404.1740; 20 CFR 416.912; 20 CFR 

416.1540 

A. Introduction To Rules Of Conduct And Standards Of Responsibility For Representatives 

To ensure that claimants receive competent services from their representatives and to improve the efficiency of 
our administrative process; we formulated the Rules of Conduct and Standards of Responsibility for 
Representatives (20 CFR 404.1740 and 20 CFR 416.1540). These rules establish affirmative duties and describe 
prohibited actions for representatives. If the representative violates these rules, we may suspend or disqualify a 
representative from practicing before us. 

B. Policy On Affirmative Duties For Representatives 

A representative must: 

Promptly obtain and submit information and evidence (that the claimant must submit under our regulations). 
Forward this information to the Disability Determination Services (DDS) or us immediately. 

1. Assist the claimant in complying with DDS' or our requests for information or evidence at any stage of the 
administrative decision-making process. In disability and blindness claims, this includes assisting the 
claimant to acquire and provide, or authorize us to obtain, evidence about his or her: 

o medical sources, 

o age, 

o education, 

o training, 

o work experience, 

o efforts to work, 

o daily activities both before and after the alleged onset date, 

o workers' compensation, and 

o relevant disability or non-disability related information 

NOTE: Under the regulations 80 FR 14828, March 20, 2015, a claimant must inform us about or submit all known 
evidence that relates to whether he or she is blind or disabled. EXCEPTION: However, there are two 
exceptions that usually correspond with the “attorney-client privilege” and “attorney work product” doctrines. For 
a detailed explanation about these exceptions, refer to GN 03970.017G. This requirement includes the duty to 
submit, or authorize us to obtain, all evidence that relates to the disability claim, in its entirety, unless: 

o the claimant or representative previously submitted the same evidence to us (which means the 
record contains an exact duplicate); or 

o one of our adjudicators instructs otherwise. 

A representative need not intend to conceal, delete, or alter evidence to violate this affirmative duty. However, 
when deciding whether to refer these types of violations to OGC, we will consider whether: 

o the representative’s non-submission of required evidence is an isolated incident; 

http://policynet.ba.ssa.gov/repository/ssact/title02/0206.htm#act-206
http://policynet.ba.ssa.gov/repository/ssact/title02/0206.htm#act-206
http://policynet.ba.ssa.gov/repository/ssact/title16b/1631.htm#act-b1631
http://policynet.ba.ssa.gov/repository/ssact/title02/0208.htm#act-208
http://policynet.ba.ssa.gov/repository/ssact/title11/1106.htm#act-1106
http://policynet.ba.ssa.gov/repository/ssact/title11/1107.htm#act-1107
http://policynet.ba.ssa.gov/repository/ssact/title16b/1631.htm#act-b1631
http://policynet.ba.ssa.gov/repository/cfr20/404/404-1512.htm
http://policynet.ba.ssa.gov/repository/cfr20/404/404-1740.htm
http://policynet.ba.ssa.gov/repository/cfr20/416/416-0912.htm
http://policynet.ba.ssa.gov/repository/cfr20/416/416-1540.htm
http://policynet.ba.ssa.gov/repository/cfr20/416/416-1540.htm
http://policynet.ba.ssa.gov/repository/cfr20/404/404-1740.htm
http://policynet.ba.ssa.gov/repository/cfr20/416/416-1540.htm
http://www.gpo.gov/fdsys/pkg/FR-2015-03-20/pdf/2015-05921.pdf
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o he or she offers a reasonable explanation for not submitting evidence as required (such as a 
good-faith belief that it was unrelated to the pending claim); and 

o the circumstances suggest that the representative may have intended to conceal, delete, or alter 
evidence. 

We will refer all representatives who has repeatedly engaged in behavior that violates the duty, or all occurrences 
where the evidence suggests that a representative has intentionally violated the duty, to OGC. 

For more information on evidence policy and claimants’ responsibilities to obtain and submit evidence, refer to 
Development of Medical Evidence of Record (MER) per DI 22505.000. Representatives may submit evidence 
through our Electronic Records Express (ERE) portal. A representative must help a claimant obtain the information 
and evidence that the claimant must submit under our regulations. 

2. Conduct his or her dealings in a manner that furthers the efficient, fair, and orderly conduct of the 

administrative decision-making process. This includes both of the following: 

o Provide competent representation to a claimant 

Providing competent representation means that a representative knows the significant 

issue(s) in a claim and has a working knowledge of the applicable provisions of the Social 

Security Act, the Regulations, and the Social Security Rulings. The representative must 

also know how to obtain and submit evidence that the claimant must provide under our 

regulations; and 

o Act with reasonable diligence and promptness 

Acting with reasonable diligence and promptness means that the representative provides 

prompt and responsive answers to requests and communications from us, or DDS, 

pertaining to the processing of a pending claim or an appeal. 

3. Conduct business with us electronically at the times and in the manner we prescribe on matters 

for which the representative requests direct fee payment. 

NOTE: The first business we required be conducted electronically was the filing of certain appeals 

electronically, through our Disability Appeal (iAppeals) portal. This requirement applies to those 

representatives who are eligible for and seek direct payment. We may document and refer for 

investigation a representative who continually fails to comply, and repeatedly submits “paper” 

appeals, while requesting direct fee payment. For the regulatory language, refer to 76 FR 

56107(09/11/2011). 

When a representative should have electronically filed the appeal, but did not: 

o We will accept and process all paper appeals, (Such as the SSA-561 (Request for 

Reconsideration) or HA-501(Request for Hearing by Administrative Law Judge) along with 

the SSA-3441 (Disability Report - Appeal)). 

o We will not return paper appeals to the representatives or ask the representatives to re-

submit the “paper” appeal forms in an electronic format. We do not require submission of 

the SSA-1696 (Claimant’s Appointment of Representative) or the SSA-1695 (Identifying 

Information for Possible Direct Payment of Authorized Fees) in conjunction with the 

appeals submission. 

With this rule, we are not mandating that representatives use direct deposit. 

This new requirement does not affect direct payment of fees. We will continue to pay fees directly to an 

eligible representative on cases where he or she has requested direct payment, even for paper appeals. 

C. Policy on Prohibited Actions for Representatives 

A representative must not: 

http://www.socialsecurity.gov/ere/ere_demo_public/html/ERE/home.html?scenario=Provider
https://secure.ssa.gov/iApplsRe/start
http://www.gpo.gov/fdsys/pkg/FR-2011-09-12/pdf/2011-23232.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-09-12/pdf/2011-23232.pdf
https://www.ssa.gov/forms/ssa-561.pdf
https://www.ssa.gov/forms/ssa-561.pdf
http://mwww.ba.ssa.gov/forms/ssa-3441.pdf
http://www.socialsecurity.gov/forms/ssa-1696.pdf
http://www.socialsecurity.gov/forms/ssa-1695.pdf
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1. In any way threaten, coerce, intimidate, deceive, or knowingly mislead a claimant, or prospective claimant 
or beneficiary, regarding benefits or other rights under the Social Security Act. 

2. Knowingly charge, collect, or retain, or arrange to charge, collect, or retain, from any source, directly or 
indirectly, any fee for representational services in violation of applicable law or regulation. 

3. Knowingly make or present, or participate in the making or the presentation of, false or misleading oral or 
written statements, assertions, or representations about a material fact or law concerning a matter within 
our jurisdiction. 

4. Through his or her own actions or omissions and without good cause, unreasonably delay or cause to be 
delayed, the processing of a claim at any stage of the administrative decision-making process. 
Unreasonable delay is delay that is not justifiable, or delay that is preventable with reasonable care. 

5. Divulge, without the claimant's consent, except as authorized by regulations prescribed by us or as 
provided by Federal law, any information we, or the DDS furnishes or discloses about a claim or 
prospective claim. 

6. Attempt to influence, either directly or indirectly, the outcome of a decision, determination, or other 
administrative action by offering or granting a loan, gift, entertainment, or anything of value to a 
presiding official, SSA or DDS employee, or witness who is or may be expected to be involved in the 
administrative decision-making process, except as reimbursement for legitimately incurred expenses or 
lawful compensation for the services of an expert witness retained on a non-contingency basis to provide 
evidence. 

7. Engage in actions or behavior prejudicial to the fair and orderly conduct of administrative proceedings, 
including, but not limited to: 

o repeated absences from, or persistent tardiness at, scheduled proceedings without good cause; 

o willful behavior which has the effect of improperly disrupting proceedings or obstructing the 
adjudicative process; and 

o threatening or intimidating language, gestures, or actions directed at a presiding official, witness, 
or SSA or DDS employee that results in a disruption of the orderly presentation and reception of 
evidence. 

8. Violate any section of the Act for which the law prescribes a criminal or civil monetary penalty. 

9. Refuse to comply with any of our rules or regulations. 

10. Suggest, assist, or direct another individual to violate our rules or regulations. 

11. Advise any claimant or beneficiary not to comply with any of our rules or regulations. 

12. Fail to comply with our decision about sanctions. 

13. Knowingly assist someone who is suspended or disqualified to provide representational services or 
exercise the authority of a representative as described in 20 CFR 404.1710 and 20 CFR 414.1510. 

NOTE: The sanctions described in GN 03970.010A (disqualification or suspension) are not exclusive. Aside from 
suspension or disqualification, a representative who engages in conduct that violates a provision of the Act may 
also be subject to incarceration, fines, and civil monetary penalties. See information on violations of the Social 
Security Act in Violations of the Social Security Act per GN 04105.000. 

D. Definitions Of Violations And Non-Violations 

1. Fee violations 

a. Total unauthorized fee collection 

A total unauthorized fee collection is when the representative collects his or her fee directly from the claimant, any 
auxiliary beneficiary, another individual (whether related or unrelated to the claimant or auxiliary beneficiaries), or 
through an erroneous fee payment, without the agency’s prior authorization. 

http://policynet.ba.ssa.gov/repository/cfr20/404/404-1710.htm
http://policynet.ba.ssa.gov/repository/cfr20/416/416-1510.htm
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NOTE: Payments to representatives by third-party entities are an exception to our general authorization 
requirement. For more information on fees that are not subject to our authorization, refer to Representative’s 
Fees not subject to Social Security Administration’s Authorization per GN 03920.010, and 20 CFR 
404.1720(e) and 20 CFR 416.1520(e). For processing instructions, see the information on referrals of suspected fee 
violations, possible fee violations, and non-fee violations in GN 03970.017. 

b. Partial unauthorized fee collection 

A partial unauthorized fee collection occurs when we authorize a fee based on a fee agreement or fee petition, but 
the representative collects an amount in excess of the fee we authorized. The amount over the authorized fee is a 
partial unauthorized fee collection. For processing instructions, see information on referrals of suspected fee 
violations, possible fee violations, and non-fee violations in GN 03970.017. 

NOTE: If we pay a representative in error and he or she does not return the erroneous fee on receipt or following 
our request, the direct payment error may result in an unauthorized fee collection. This unauthorized fee 
collection could be “partial” or “total.” For example, the Processing Center (PC) or Field Office (FO) pays the 

representative duplicate payments of the authorized fee. The second payment is a total 

unauthorized fee collection. For processing instructions, see information on referrals of 

suspected fee violations, possible fee violations, and non-fee violations in GN 03970.017. 

2. Non-fee violations 

As reflected in the name, non-fee violations are unrelated to charging and collecting a fee. A representative 
commits a non-fee violation when he or she fails to comply with the affirmative duties, or if he or she 
violates any of the prohibited actions described in GN 03970.010B and GN 03970.010C, except for the fee rule in 
GN 03970.010C, to knowingly charging, collecting, or retaining a fee in violation of law or regulation. Some 
examples of non-fee violations are: 

 ignoring a request to submit certain evidence or obstructing the administrative process; 

 concealing evidence or medical sources; 

 deliberate and consistent tardiness or inexcusable delay for hearings; 

 disruptive, coercive, or threatening behavior to our staff or claimants; 

 conspiring to submit or knowingly submitting false documents; 

 disclosing the claimant’s or auxiliary’s private information without his or her prior consent; or 

 failing to conduct business with us electronically when we require it. 

This list is not exhaustive. These are all non-fee violations. Some non-fee violations may also be criminal violations. 

3. Non-violations 

Non-violations are actions in conflict with our fee-charging rules, generally done because of lack of knowledge and 
without intent to violate our rules. In these cases, the representative often acts quickly to correct the issue before 
we intervene or on notification. For example, we pay a representative an unauthorized fee by mistake, but the 
representative repays the amount immediately after he or she learns that the payment was a mistake and before 
we take further action. 

Non-violations usually occur when the representative is not at fault, or the questionable fee is not an actual 
violation of our rules. 

E. Examples Of Non-Violations 

1. Collecting an authorized fee 

A representative petitions for and we authorize a fee of $1,950. Withheld past-due benefits are only $1,640. 
Through error, we pay the representative directly the full fee of $1,950. The representative is not in violation of 
any of our regulations because the representative has not collected a fee in excess of what we authorized. 

http://policynet.ba.ssa.gov/repository/cfr20/404/404-1720.htm
http://policynet.ba.ssa.gov/repository/cfr20/404/404-1720.htm
http://policynet.ba.ssa.gov/repository/cfr20/416/416-1520.htm
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2. Direct payment of an authorized fee to an ineligible non-attorney, but not through fault of the 

representative 

Daisy, the representative, correctly identifies herself as a non-attorney ineligible to receive direct fee payment. She 
does not submit either an SSA-1695 (Claimant’s Appointment of Representative), or an SSA-1699 (Registration for 
Appointed Representative Services and Direct Payment). We authorize a fee and directly pay the amount to her in 
error. Because the representative did not do anything to secure a direct fee payment and our payment was an 
administrative error, the representative has not violated our rules. However, we will refer those cases where a 
non-attorney took affirmative steps to secure a direct fee payment by wrongly claiming attorney or Eligible for 
Direct Payment Non-Attorney (EDPNA) status, per GN 03970.017 to OGC. 

3. Requesting SSA’s authorization to charge a fee 

Susie B., an appointed representative employed by a non-profit group, petitions for a fee in a Title XVI (Social 
Security Income (SSI)) claim. The organization’s bylaws however, prohibit the representative from petitioning us 
for a fee. Since the representative did not waive her right to charge and collect a fee and since we have no 
authority to enforce a non-profit organization’s rules (we only oversee the authorization and payment of fees), the 
representative may seek, receive authorization, and collect a fee without violating our rules. 

4. Use of a Power of Attorney 

Jay, a representative, submits a Power of Attorney (POA) to receive a fee on behalf of Nick Carraway, his former 
partner, for a claim Nick successfully represented at the hearing level. Jay also submits a fee petition with the POA. 
While we do not accept or process POAs or fee petitions that someone submits other than the appointed 
representative, Jay has not violated our rules. For more information on petitioning for a fee, refer to Petitioning for 
Approval of a Fee for Services Provided Before SSA per GN 03930.020. 

F. Examples Of Violations Of Affirmative Duties Or Engaging In Prohibited Conduct, Actions Subject 

To Possible Suspension Or Disqualification 

While the following examples do not cover every situation, they illustrate situations where a representative 
appears to have failed to meet his or her affirmative duties or appears to have engaged in prohibited conduct. This 
conduct may lead to a representative’s suspension or disqualification and possibly criminal prosecution. 

1. Failure to provide competent representation 

Before the hearing John Rep, the appointed representative, submits the wrong evidence. He is ill informed about 
the process, and unfamiliar with Social Security laws. At the hearing, the representative is uninformed of the 
issue(s), the applicable laws and regulations, or the facts of the case. During the course of the hearing, it becomes 
evident that the representative is unprepared to ask questions, argues the wrong issue, or cites the wrong title or 
rule. The representative appears to have violated an affirmative duty by failing to provide the claimant with 
competent representative, as described in GN 03970.010B. 

2. Collecting a fee without SSA’s authorization 

Jane Jones, a representative of a claimant seeking Title XVI benefits, advises the claimant that she will charge the 
claimant 25 percent of retroactive (past-due) benefits (PDBs) if we allow the claim, but nothing if we deny the 
claim. The representative tells the claimant that she does not like all the “red tape” involved with direct payment 
of her fee from us and persuades the claimant to bring her first installment check to the representative's office for 
settlement of the fee. The representative never submits a fee agreement or fee petition to us and further tells the 
claimant that, “anyway, SSA routinely authorizes representative fees of 25 percent of retroactive benefits.” We 
allow the case on reconsideration, which results in the reopening of a prior denied claim and an award of 
retroactive benefits. The claimant pays the representative $3,500, per their agreement, which is 25 percent of her 
PDBs. 

The representative has engaged in prohibited conduct because he or she knowingly charged, collected, and 
retained a fee without our authorization, as described in paragraph GN 03970.010C. 

NOTE: We permit representatives to collect fee from a claimants (who are willing to do so), prior to receiving 
authorization from us as long as the representatives hold the money in trust or escrow accounts and do not 

https://www.ssa.gov/forms/ssa-1695.pdf
https://www.ssa.gov/forms/ssa-1699.pdf
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withdraw the money until they receive our authorization. For more information on trust and escrow accounts, 
refer to GN 03920.025. 

3. Indirect collection of a fee from the claimant without SSA’s authorization, third party payment 

Joe Abel, a claimant, has a private insurance policy that pays him benefits when he is unable to work. The 
insurance company informs Mr. Abel that the terms of the policy require him to file for title II disability insurance 
benefits (DIB). The claimant receives assurance that the insurance company provides, at no charge, a 
representative to represent him before us. The claimant agrees to this representation. 

Later, we award the claimant DIB. Tom Cain, the representative, informs us that he is waiving his fee in this 
representation. Following the terms of the policy, the claimant notifies the insurance company about the award of 
benefits. The insurance company then pays the representative $6,000 for representation of the claimant before 
SSA and deducts the same amount from the claimant's insurance policy benefits. The representative engaged in 
prohibited conduct because he or she knowingly violated our rules, which require that when a third party pays a 
representative’s fee, the claimant and any auxiliary beneficiaries must be free of liability directly or indirectly, as 
described in paragraph GN 03970.010C and in GN 03920.020. For the applicable regulatory language, refer to 20 
CFR 404.1720(e) and 20 CFR 416.1520(e). 

4. Indirect collection of a fee without SSA’s authorization and third-party payment by an individual 

Pat, the appointed representative, informs the claimant that she will not receive a fee unless we allow the case 
and the case results in PDBs. The representative also advises the claimant that we must authorize her fee unless an 
entity or government agency is paying for the fee from its funds. To avoid delay in payment and “red tape” the 
representative suggests that the claimant’s uncle write a check from his company’s account to pay the fee and the 
claimant can later reimburse the uncle. The representative waives her fee from us. The representative receives a 
check from the uncle’s company as she requested. By collecting an unauthorized fee from the uncle, the 
representative has knowingly engaged in prohibited conduct described in paragraph GN 03970.010C. For 
applicable regulatory language, refer to 20 CFR 404.1720(e) and 20CFR 416.1520(e). 

5. Failure to refund an unauthorized fee involving a duplicate fee payment by SSA 

Jim, a representative, receives a properly authorized direct payment of $1,800 from withheld past-due benefits for 
his services representing a disability claimant before the Office of Disability Adjudication and Review (ODAR). 
Inadvertently, we certify duplicate payment of the fee to the United States Treasury. The representative receives 
the second check of $1,800 and deposits the check into his account. The FO or PC notifies the representative of the 
duplicate fee payment and seeks refund. The representative ignores the notices from the FO or PC to refund the 
duplicate payment or declines to repay. The representative is now knowingly retaining a fee in excess of the 
amount we authorized and the SSA technician should refer the representative to OGC for investigation, as noted in 
paragraph GN 03970.010C. 

6. Charging and collecting an unauthorized fee based on a contract with a minimum fee 

Joe Harper, a claimant, signs a fee contract with Mr. Sawyer, a representative, for representational services before 
us. This fee contract states that the “minimum” fee is $1,000. The fee contract does not state that we must 
authorize the fee. Later, the representative sends us a fee petition requesting $1,000 for representing the 
claimant. We authorize a fee for $700. The representative then seeks an additional $300 from the claimant. The 
representative violated our rules by: 

1. charging a fee that is $300 more than the fee we authorized; 

2. misleading the claimant concerning the minimum fee (in a fee petition matter, we do not determine a fee 
based upon a specific sum agreed to between the representative and the claimant); and 

3. failing to inform the claimant what we have to authorize the fee. 

For the policy on the prohibited action, refer to paragraph GN 03970.010C. 

7. Making an arrangement to charge, collect, or retain a fee for representational services directly from a 

claimant’s bank account 

Bob Sid, a representative, asks a prospective client to: 

http://policynet.ba.ssa.gov/repository/cfr20/404/404-1720.htm
http://policynet.ba.ssa.gov/repository/cfr20/404/404-1720.htm
http://policynet.ba.ssa.gov/repository/cfr20/416/416-1520.htm
http://policynet.ba.ssa.gov/repository/cfr20/404/404-1720.htm
http://policynet.ba.ssa.gov/repository/cfr20/416/416-1520.htm
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 allow the representative to sign checks against an account into which Social Security or Supplemental 
Security Income (SSI) benefits or payments are directly deposited; 

 have his or her Social Security or SSI benefits or payments directly deposited into an account that requires 
the representative to co-sign checks with the claimant before the claimant can withdraw the funds into 
that account; or 

 enter into an agreement that allows the representative to make electronic withdrawals from an account 
into which the claimant’s Social Security or SSI benefits or payment are directly deposited without 
obtaining the claimant’s express permission to make the withdrawals, after the funds are paid into the 
account. 

If a representative is not eligible for direct payment of the authorized fee, collecting or arranging to collect the fee 
from directly deposited benefits or payments without obtaining the claimant’s express permission after the funds 
are in his or her account is not consistent with and violates the direct fee payment provisions of the Act and 
regulations. In order to remain compliant with the law, the representative must obtain authorization from the 
claimant to access the account after the Social Security benefits or SSI payments are paid into the account and 
prior to each withdrawal. Furthermore, a representative who gains control of the claimant’s Social Security 
benefits inappropriately may violate the provisions of sections 207 and 1631(d)(1) of the Act that prohibit the 
transfer or assignment of the right of any person to any future payments (benefits) under our titles. For more 
information about assignment of benefits and permission requirements refer to GN 02410.001D.2. 

NOTE: If the representative collected a fee from the claimant without SSA’s prior authorization, then the 
representative is charging and collecting an unauthorized fee and may also be violating our regulations in 20 CFR 
404.1720, CFR 20 404.1740(c)(2), and CFR 416.1540(c)(2). 

8. Failing to file electronic requests for appeals as required 

Representatives who are eligible for, and request direct payment are required to file certain appeals electronically, 
using our iAppeals portal. 

a. Violations 

Jim, an attorney, routinely submits paper appeal requests on medically denied initial claims or reconsiderations, 
but requests direct payment of fees on all cases. During a contact, he states that he does not like using our 
electronic system because it is unreliable and he prefers filling on paper. Jim is violating the affirmative duty to 
conduct business with us electronically by deliberately failing to file these appeals electronically. 

Marilyn, an EDPNA, always asks her clients to submit a paper request for reconsideration or a hearing before she 
submits her SSA-1695, indicating she intends to seek direct fee payment. By routinely encouraging the claimant to 
file these appeals in paper and subsequently submitting documents for direct payment, the EDPNA is 
circumventing the affirmative duty to use our electronic systems and violating our direct payment rules. 

b. Non-violations 

Gloria, an attorney, files a paper appeal on a case excluded from iAppeals while requesting direct fee payment. For 
more information, see GN 03101.125B. Gloria has not violated our rules because our systems do not permit 
electronic filing of this appeal. 

Karen, an EDPNA, files several paper appeals at once that she should have filed through iAppeals. Karen is 
requesting direct fee payment. After a brief contact, during which we remind her of the affirmative duty and 
possible sanctions referral, the representative apologizes and states she is new in practice and unware of the rule. 
She also promises to comply. 

9. Failing to inform us about or submit required evidence 

Olivia, a representative, advised her client Peggy about a claimant’s duty to inform us about, or submit, all known 
evidence that relates to whether or not she is blind or disabled. Peggy hands over to her representative a stack of 
medical records that includes copies of several test results. 

http://policynet.ba.ssa.gov/repository/ssact/title02/0207.htm#act-207
http://policynet.ba.ssa.gov/repository/ssact/title16b/1631.htm#act-b1631
http://policynet.ba.ssa.gov/repository/cfr20/404/404-1720.htm
http://policynet.ba.ssa.gov/repository/cfr20/404/404-1720.htm
http://policynet.ba.ssa.gov/repository/cfr20/404/404-1740.htm
http://policynet.ba.ssa.gov/repository/cfr20/416/416-1540.htm
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The following day Olivia delivers the documents to the Social Security office, but removes a recent test that 
unfavorably relates to Peggy’s disability claim. Olivia violated SSA’s rules of conduct and standards of responsibility 
for representatives, as described in GN 03970.010B.1, because she failed to submit evidence that related to 
whether or not Peggy was disabled. 

Kenneth, a representative, advised his client Doug not to fill out the Form SSA-3368-BK (Disability Report Adult) 
that Doug has received from us. When we contact Doug to request he fill out and return the form to ensure 
adequate development of the record, Doug, informs us that his representative advised him not to fill out the form. 
Kenneth violated SSA’s rules of conduct and standards of responsibility, as described in GN 03970.010B, because 
he hindered Doug’s compliance with the rule. 

G. Examples Of Criminal Violations And Sanctions Subject To Criminal Prosecution 

While the following examples do not cover every situation, they provide a general idea of the types of situations 
that may indicate that a representative has engaged in prohibited conduct. Some actions that violate the Rules of 
Conduct and Standards of Responsibility for Representatives may also violate laws that have criminal penalties. 

1. Knowingly make or participate in making a false statement 

Making a false statement: 

Trudy Jones, a mother, files for benefits on behalf of her 2-year old son, alleging the deceased number holder (NH) 
is the child's father. She is unable to establish the child's relationship to the NH or provide proof that the NH 
supported the child before his death, so we deny her claim at the initial level. The mother appoints a 
representative to appeal the unfavorable determination. The representative submits additional evidence in the 
form of four affidavits of persons alleging knowledge, which attest to the NH’s paternity of the child. We awarded 
the child as a surviving child. We later learn that a legal wife and two children are entitled to benefits on the 
earnings record of the deceased. During the adverse claim proceedings, the legal wife challenges the validity of the 
illegitimate child's paternity. An investigation reveals that the affiants only had casual acquaintance with the 
deceased. 

The representative initiated conversation with all four affiants in a bar and ultimately persuaded each to prepare 
and sign the affidavits in return for $50 each. In this instance, the representative engaged in prohibited conduct, 
which could subject the representative to suspension or disqualification from practicing before us and possibly 
criminal penalties, including a fine and incarceration. 

Making false representations: 

Becky T., the claimant, approaches H. P. Finn, a representative, to inquire about filing a claim for Title XVI 
payments and about representation in this claim. After explaining all options, the representative asks the claimant 
if she wishes to file a Title XVI application and if she would like the representative to represent her in her claim. 
The claimant shakes her head hesitantly and replies that she would like to think about it. She promises to call back. 
After the claimant leaves, the representative applies online on the claimant’s behalf, using the information she 
provided and clicking to sign the application in her name. The representative engaged in prohibited conduct that 
could subject him to suspension or disqualification and possible criminal penalties, including a fine and 
incarceration, because he impersonated the claimant. 

2. Unauthorized disclosure of beneficiary information 

Jules Smith, a busy representative shares an office with Tim Nemo, an independent insurance agent. The insurance 
agent proposes to pay the representative a finder's fee for the name, address, and monthly benefit amount of 
each of her clients found entitled because of disability. The insurance agent intends to use these beneficiaries as 
prospective customers for a medical insurance plan he hopes to sell as a supplement to coverage provided by State 
and Federal programs. The representative agrees and provides the agent a list of such people without first 
obtaining consent from his clients. The representative engaged in prohibited conduct because he divulged 
information that he obtained from us, without the claimant’s written consent, as described in paragraph C, above. 
This conduct could subject the representative to suspension or disqualification and possibly criminal penalties, 
including a fine and incarceration. 

http://mwww.ba.ssa.gov/forms/ssa-3368.pdf
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REPRESENTATIVE CONDUCT – PART TWO - GN 03970.017 Referrals of 

Suspected Fee Violations, Possible Fee Violations, and Non-Fee Violations 

A. Introduction To Referrals Of Suspected Violations 

The Field Office (FO), Payment Center (PC), Disability Determination Services (DDS) and the Office of Disability 
Adjudication Review (ODAR) may discover fee, possible fee, and non-fee violations. For examples and definitions of 
violations and non-violations, see GN 03970.010. 

The FOs and PCs are responsible for developing and documenting the evidence to support alleged violations and 
for assisting the Office of the General Counsel (OGC) with any additional development after the referral. DDS and 
ODAR staff should follow their internal procedures to collect supporting information and refer an alleged violation 
to the appropriate office. 

NOTE: If we directly pay a representative a fee in excess of the authorized fee, the error may result in a direct 
payment fee violation if the representative does not return the excess fee on receipt or following our request. 
Process these violations per the instructions in GN 03970.025. 

To develop and refer a representative for possible free violations use the instructions in GN 03970.010B or GN 
03970.010C. For information on Excess Representative Fee Payments, refer to GN 03920.051. 

NOTE: Do not use the instructions in GN 03970.025 to process direct payment error fee violations made by a non-
attorney representative who is not eligible for direct payment and who improperly obtained direct payment. For 
more information on processing direct payment error fee violation, see GN 03970.025. 

B. Procedure For FO Development And Referral Of Fee And Possible Fee Violations 

1. Develop the fee violation as fully as possible 

Fee and possible fee violations are those related to charging and collecting a fee. A fee violation usually occurs 
when a representative collects a fee that we did not authorize or collects a fee in excess of the amount we 
authorized. However, there are other examples of a fee or possible fee violation in GN 03970.010. 

When a question of a possible violation arises, use common sense and good judgment. In some situations, a 
suspected violation might be a simple misunderstanding that our technician can resolve with a contact. For 
example, a non-attorney selects the wrong block on the SSA-1696-U4 (Appointment of Representative) and 
mistakenly presents himself as an attorney. After a brief phone call, the representative sends an amended SSA-
1696 to correct the error, and our technician determines that the error was unintentional. 

At other times, a contact may even rectify the violation. For example, a representative received $1000 in excess of 
the fee we authorized. Upon notification by our technician, the representative agrees to return the excess fee. In 
this case, and other suspected fee violation cases (For example, direct payment errors, unauthorized fees, fees in 
excess of the authorized amount), allow the representative reasonable time (or an amount of time agreed to) to 
correct the problem. If at the end of that period, the representative has not taken any action to correct the 
problem, develop and refer fee and possible fee violations following the instructions outlined in this subsection. In 
those cases where limited information is available, collect as much information as possible. For sample notice 
language for duplicate or excess payments, refer to GN 03970.025C. 

NOTE: If the suspected violation is criminal or involves fraud do not contact the representative. For a possible non-
fee violation (For example, representative failed to provide competent representation), refer to GN 03970.010D.1. 
or GN 03970.010E.1., regarding whether to contact the representative. 

However, you may contact a representative if the alleged violation relates to the requirement for electronic filing 
or submission of evidence. You may do so prior to referring the case to OGC to inform the representative of our 
rules and to ascertain whether the alleged violation was a deliberate act or an oversight. When you believe that a 
representative has violated the duty to assist the claimant to provide required evidence, you can refer the matter 
to OGC pursuant to GN 03670.010D or GN 03670.010E. 

http://www.socialsecurity.gov/forms/ssa-1695.pdf
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Do not try to determine whether a representative’s conduct fits the exceptions in GN 
03970.010B.2. IMPORTANT: Keep the information in a separate file. Never store referral development in the claims 
file. 

a. Request the claims file and proof of payment (check or direct deposit) 

If there is a paper folder and it is not in the FO, request the claim file. If the file is a certified electronic file (CEF), 
reference the eView or Claims Folder Records Management System (CFRMS), or, in the office to which you are 
referring, the case has no eView access, create a compact disc (CD) copy of the file according to the instructions in 
DI 81001.035. 

b. Request proof of payment 

In cases where the payment of the fee is material and we have paid the representative directly, you may view the 
Treasury Check Information System (“TCIS”), but do not use it to obtain proof of payment. OGC will obtain proof of 
payment directly from the Department of Treasury. 

In cases where the claimant or beneficiary has paid the representative directly, ask the claimant or beneficiary to 
provide you with proof of payment of the unauthorized fee (For example, cancelled checks, credit card receipt, 
billing statement from the representative, money order receipt, or a letter or note from the representative 
mentioning the payment). 

c. Complete form SSA-5002 (Report of Contact (RC)) 

Complete a report using an SSA-5002. Include a detailed description (Such as, answer questions such as who, what, 
when, where, and how) of the violation. Use the following instructions to complete the report. 

1. Identify who 

Identify who (claimant, representative payee if applicable, representative, and witnesses) is involved in or 
is a witness to the event that led to the violation. 

2. Explain what 

Explain the events (actions on the part of the representative and the claimant) that led to the violation. 
For the different violation types, refer to the examples in GN 03970.010. The following bulleted list are 
examples of the type of information needed in the explanation:. 

o Actions on the part of the representative include actions such as requesting and receiving 
unauthorized fees; 

o Actions on the part of the claimant include receiving the request for payment, paying the fee, 
and receiving a receipt as proof of payment of the unauthorized fees; 

o List what led the claimant to question the fees that his or her representative charged (For 
example, the fee notice or another person’s input); 

o Identify whether the fee was in addition to any fee(s) that we already authorized or if fee 
collection was completely unauthorized; 

o If we authorized the fee, indicate whether we authorized it through a fee petition or a fee 
agreement; 

o Determine and document whether the representative collected any money to recover costs or 
expenses; and 

o Determine and document whether the representative had a trust or escrow, agreement with the 
claimant, or deposited any of the fee into a trust or escrow account. For more information on 
escrow accounts, refer to GN 03920.025. 

3. Identify when 

Identify, as described in the following list, when the events took place: 

o List the date the claimant received the billing statement or request for payment of the 
unauthorized fee(s); 

http://inform.ssahost.ba.ssa.gov/pdfs/ssa5002.pdf
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o If the fee was paid, determine the date the claimant or SSA paid the unauthorized fee to the 
representative; and 

o Indicate when the claimant realized that the appointed representative charged him or her an 
unauthorized fee. 

4. Identify where 

Identify where the events took place (For example, the claimant’s home; the representative’s office; a bank or 
check cashing facility; through the mail). 

5. Explain how 

Explain, as described in the following list, how the events took place: 

o How much did the representative charge; 

o How did the representative request the unauthorized fee (For example, orally or a billing 
statement); 

o How much did the claimant pay; 

o If paid, how did the claimant pay (For example, cash; check; money order; credit card; or 
provided a personal service for the representative); 

o Who did the claimant pay; and 

o How did the representative acknowledge payment (For example, issuing a receipt, sending a 
letter or note mentioning the fee payment, or orally. If orally, is there a voicemail message on 
the claimant’s or beneficiary’s phone.) 

6. Identify Claimant, beneficiary, and representative 

List the names, addresses, and telephones number of the representative, claimant, or beneficiary. 

7. Identify Witness(es) 

List the name, address, and telephone number of any witness, indicating his or her relationship to the 
claimant, beneficiary, or the representative. 

8. Identify FO point of contact 

List the FO’s point of contact, including the contact’s name, title, and telephone number (with the 
extension, if applicable). 

d. Obtain copies of all documents 

Obtain copies of any documents and any other evidence not already mentioned that support the “who, what, 
when, where, and how” that you provided. For example, claimants or beneficiaries often have letters or notes 
from the representative or voicemail recordings, so provide a copy of the written communication or make a note 
of the oral communication on an SSA-5002. 

e. Obtain signed statements, if available 

Obtain signed statements from any individual with direct knowledge of the facts involved, including the claimant, 
beneficiary, payer, and any other witnesses. Do not contact the representative for a statement. The statements 
should provide all details related to the events leading to the fee violation. If an individual will not cooperate or 
sign a statement, record this information on an SSA-5002. 

f. Documenting the claimant-representative relationship 

If available, include in the file a copy of the notice of appointment (For example, an SSA-1696-U4 or another signed 
written equivalent); written and signed documentation of a fee arrangement between the parties; or 
documentation that we recognized the individual as the claimant’s representative such as a copy of the SSA-
L1697 (Notice to Representative of Claimant Before the Social Security Administration). 

https://www.ssa.gov/forms/ssa-1696.pdf
http://inform.ssahost.ba.ssa.gov/pdfs/ssal1697u3.pdf
http://inform.ssahost.ba.ssa.gov/pdfs/ssal1697u3.pdf
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2. Request management review 

Once you complete the development of the violation, request that a member of management review the file to 
ensure that we fully developed the violation. 

Management should document the review and approval of the referral on an SSA-5002 before forwarding the case 
to the next level. 

3. Referral after management review is complete 

Place the development, claim file or CD, and, if applicable, proof that SSA has already offered the representative 
the opportunity to correct the suspected fee violation into an envelope. Forward this information to the servicing 
regional Center for Programs Support (CPS) with jurisdiction. When CPS finishes reviewing the case, CPS refers the 
case to the appropriate regional OGC office. See the policy for suspected criminal violation referrals in GN 
03970.016. Refer any additional development or inquiries via email or via regular mail to the appropriate OGC 
office using the electronic or physical addresses listed in GN 03970.070. 

NOTES: 

 If the claim is a paper file, complete any adjudicative or post adjudicative FO actions that you might need 
prior to forwarding the claims file. 

 If you are unable to retain the original documents the claimant provided (check, receipt, or bills), make 
clear and readable certified copies of these documents. If necessary, OGC will use it as evidence at the 
sanctions proceeding. 

 The Office of Central Operations (OCO) must follow the procedures listed for the Processing Centers, but 
should forward their referrals to the Office of General Law (OGL) in OGC using the electronic or physical 
addresses listed in GN 03970.070, rather than to a regional OGC. 

 Headquarters components other than OCO must refer the case to the CPS in the servicing regional office. 

 DDS offices refer their cases to the appropriate regional contact following internal procedures. 

 ODAR offices refer their cases following the Referring a Suspected Violation instructions in HALLEX I-1-1-5. 

C. Procedure For PC Development And Referral Of Fee And Possible Fee Violations 

1. Develop the fee violation as fully as possible 

Use the following instructions to develop and refer fee and possible fee violations: 

a. If the claim file is not in the PC, request it. If the file is a CEF, create a CD copy of the file only if the 
referring office does not have access to the eView. (For more information copying a CEF to CD, see DI 
81001.035). 

b. If the payment of the fee is material to the development, include a note in the file but do not request 
proof of the payment (Such as, checks or direct deposit). For more information, refer to paragraph GN 
03970.010B.1. 

Ask the claimant or beneficiary to provide you with proof of payment of the unauthorized fee, if he or she 
paid directly. Examples of such proof can be: 

o cancelled checks, 

o credit card receipts, 

o billing statements, 

o money order receipts, 

o a receipt from the representative, or 

o a letter or note from the representative mentioning the payment. 

c. To complete a report about the violation, follow the instructions in paragraph GN 03970.010B.1.c. 
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2. Request management review 

Once you complete development, request that the assigned reviewer review the case to ensure that development 
of the violation is fully developed. 

3. Management review is complete 

Once the management review is complete, place the development (claim file or CD, and, if applicable, proof that 
we already offered the representative the opportunity to correct the potential fee violation), into an envelope and 
forward it to the Operations Support Branch (OSB) for your PC. Refer any further development to OSB until the 
OSB refers the matter to OGC. After that, refer any additional development or inquiries via email to the 
appropriate Office of the Regional Chief Counsel (ORCC) for PSCs (or OGL) for OCO, using the electronic addresses 
in GN 03970.070A. 

The PC is responsible for assigning an individual to review violation referrals to ensure that development is 
complete. OCO (or other headquarters components (HQs)) does not make referrals to ORCC. HQs components 
must make the referrals to the OGL using the electronic or physical addresses listed in GN 03970.070. 

D. Procedure For FO Development And Referral Of Non-Fee Violations Of The Rules Of Conduct 

And Standards Of Responsibility For Representatives 

Non-fee violations are unrelated to charging and collecting a fee. Examples of non-fee violations include, among 
others: 

 being disruptive, coercive, or threatening to our staff or claimants, 

 being deliberately and consistently tardy or inexcusably delayed for hearings, 

 obstructing the administrative process, 

 conspiring to submit or knowingly submitting false documents, or concealing or altering evidence; 

 impeding claimant’s attempts to provide all evidence relevant to the issue of disability, as required under 
our rules; 

 failing to conduct business with us electronically when we require it; 

 failing to help the claimant obtaining evidence or information as required; or 

 disclosing the claimant’s or auxiliary’s private information without his or her prior consent. 

Some non-fee violations, like the last example, may also qualify as criminal violations. 

1. Develop and refer non-fee violations 

Use the following instructions to develop and refer a non-fee violation: 

a. If the violation involves a particular claim and a paper claims file exists, request the claims file if it is not in 
the FO. If the file is a CEF, create a CD copy of the file. For instructions on how to copy a Certified 
Electronic Folder (CEF) to CD, refer to DI 81001.035. 

b. Use the instructions in GN 03970.010B.1.c., as a guide to complete a report on an SSA-5002 about the 
violation. 

c. If applicable, obtain copies of other pertinent evidence, such as a State Bar notice of disbarment or 
suspension of a representative, or any document proving the disbarment (For example, a local newspaper 
article announcing the disbarment). 

d. Obtain copies of any documents and any other evidence not already mentioned that support the “who, 
what, when, where, and how” you provided in your report. 

e. Obtain signed statements from the claimant, beneficiary and any possible witnesses detailing the events 
leading to the non-fee violation. If any individual refuses to cooperate or sign a statement, document this 
information on an SSA-5002. 

f. Contact a representative about a failure to use SSA’s electronic services when required follow the 
instructions in GN 03970.010F.1. You may also contact suspected violators of our duty to submit evidence, 
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as described in GN 03970.010B.2. Obtain the non-submitted evidence or evaluate the representative’s 
explanation for not submitting the evidence to determine whether to refer the case to OGC. If you contact 
the representative for either reason, explain the relevant policy and document the representative’s 
explanation on a report of contact. 

Do not contact the representative for a statement regarding any other non-fee violation. 

g. Never store any referral development in the claims file. 

2. Management review 

Once development is complete, ask management to review the file to ensure that the violation is fully developed. 

3. Management review is complete 

Once the management review is complete, place all development and the claims file or CD into an envelope and 
forward the envelope to the regional Center for Programs Support (CPS) with jurisdiction. Refer any further 
development to the CPS. After CPS refers the matter to the appropriate OGC office per GN 03970.016A, you can 
send any evidence or additional development directly to OGC using the electronic or physical addresses in GN 
03970.070. 

NOTE: If you need the paper claims file to complete any adjudicative or post adjudicative action in the FO, 
complete the actions prior to mailing the file. 

E. Procedure For PC Development And Referral Of Non-Fee Violations Of The Rules Of Conduct 

And Standards Of Responsibility For Representatives 

1. Develop and refer non-fee violations 

Use the following instructions to develop and refer all non-fee violations: 

a. If a “paper file” is involved and it is not in the PC, request the claims file. If the file is a CEF, create a CD 
copy of the file. (For instructions on how to copy a Certified Electronic Folder (CEF) to CD, see DI 
81001.035) 

b. As a guide on how to complete a report about the violation, see paragraph GN 03970.010B.1.c. 

c. If the referral needs additional development, request that the FO complete the development and forward 
it to the PC per GN 03970.010D.1.c. 

2. Request management review 

Once development is complete, request the assigned reviewer to review the file, to ensure that the referral is 
complete and fully developed. 

3. Management review is complete 

Once the assigned reviewer completes the review, place the development and claims file or CD into an envelope 
and forward it to the CPS (OCO) or OSB (PSC) of jurisdiction. 

Refer any further development to CPS and OSB. After CPS or OSB refers the matter to OGC, refer any additional 
development or inquiries via email to the appropriate OGC office using the electronic or physical addresses listed 
in GN 03970.070. 

F. Referring Violations Of The Requirement To Use Our Electronic Services 

1. iAppeals requirement 

We usually process violations of the electronic services requirement the same way we process other non-fee 
violations. There are special considerations for these alleged violations. The agency wants to provide attorneys as 
well as Eligible for Direct Pay Non-attorneys (EDPNAs) with reasonable opportunities to follow our rules related to 
electronic services. FO personnel using good judgment and reason, and with management approval, may refer 
representatives to OGC for sanctions after reminding the representatives of the requirement. To determine 
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whether to refer a representative, consult the examples in GN 03970.010. Document your contacts on an SSA-
5002. Please note, there is no need to refer the case to OGC if it appears that the representative’s failure to use 
the required electronic service was: 

 unintentional, 

 accidental, 

 caused by computer error, or 

 otherwise excusable. 

2. iAppeals requirement referral procedure 

To develop the referral, follow the procedures in GN 03970.010B.1.c. (in this section), and also take the following 
actions: 

a. Compile all the written reminder notices and other records documenting communication with the 
representative, such as the standard warning letters in paragraph GN 03970.010F.3, as well as any written 
notes documenting conversations with the representative, in person or by telephone. 

b. Print out the Certified Electronic Folder (CEF) or make copies (paper folder) of the appointment and the 
representative’s request for direct payment (For example, the SSA-1696 and SSA-1695. 

c. Compile all supporting evidence (For example, notations on the developmental screens) and any written 
responses received from the representative following the FO’s written reminders. 

d. Prepare an SSA-5002, and include a detailed description of why you think the representative has violated 
the electronic filing rule, along with the names (First/Last) and Social Security Number (SSNs) of the cases 
used to substantiate the referral. Include the representative’s SSN or RepID, if known. 

e. Do not annotate any claim systems. Keep this documentation in a separate paper file in the FO. Either 
refer the representative to OGC for an investigation within two years, or destroy the file. 

f. If OGC needs proof that the representative actually received payment in the case, develop as described in 
GN 03970.010B.1.b, and forward this information to OGC to associate with the prior referral. 

g. Even after the initial referral to OGC, continue to document any new instance of the representative’s 
failure to file certain appeals electronically, and submit them to OGC on a flow basis. 

NOTE: In situations where the representative may have encouraged the claimant to file a paper appeal 
himself, but later submits a request for direct payment, you should contact the representative to remind 
him or her of the electronic filing requirement. If this pattern continues, and it is apparent that the 
representative deliberately ignores the rule to submit the reconsideration or hearing request online, then 
you should issue, with management approval, a written warning letter to the representative, using the 
language in GN 03970.010F.3. Include in the warning letter the names of the specific cases involved so 
that, if needed for a future sanctions referral, we will have documentation of the cases. 

3. iAppeals requirement sample warning letter 

The following is a sample “warning letter” of notification of possible action for non-compliance with the electronic 
filing requirement. DPS contains a sample of this letter, under the same name, “iAppeals Requirement Warning 
Letter” in the “general” category under “local” source. 

Dear Mr. /Mrs. /Ms. [insert representative’s name]: 

We are writing to remind you that you must use our online appeal service. Our Rules of Conduct and Standards for 
Responsibility for representatives require you to use our Internet Disability Appeals application when you request 
direct fee pay on certain Social Security cases. These cases include medically denied Title II or Title XVI initial claims 
and reconsiderations. 

It has come to our attention that you are not complying with this mandate. Noncompliance may result in your 
suspension or disqualification. 

We ask that you begin to file an electronic appeal of a medical denial when you request or intend to request direct 
payment of your fee for a case. This requirement was published in the Federal Register at 77 FR 4653, and was 

https://www.ssa.gov/forms/ssa-1695.pdf
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effective March 16, 2012. You can find our Internet Disability Appeals application on our website 
at http://www.ssa.gov. Select “Appeal a Decision” under the “Benefits” tab. 

Below we list some of your cases in which you should have, but did not use our Internet Disability Appeals 
application: 

[Insert Number Holders’ first and last names of all identified cases] 

If we continue to receive improperly submitted appeal requests from you, we will refer the matter to our Office of 
General Counsel for further investigation and possible action. 

If you have any questions or wish to respond to this notice, please write to us or contact [us/if desired insert FO 
specific employee name] at [insert phone number.] 

Sincerely,    

Field Office Manager [optional] 

G. References 

 DI 81001.030 Claimant or Representative Requests a Copy of the Claim Folder 

 DI 81001.035 Copying a Certified Electronic Folder (CEF) to CD 

 GN 02406.007 Allegation of Nonreceipt of Direct Deposit 

 GN 02406.140 Photocopy Requests 

 GN 03970.011 Unqualified Non-attorney and Attorney Representatives 

 GN 04120.015 Documenting the Interview with Tipsters, Witnesses, and Suspects 

 

http://www.ssa.gov/


27 
 

FEDERAL COURT DECISIONS 

Draper v. Colvin, 779 F. 3d 556 - Court of Appeals, 8th Circuit 2015 

Stephany DRAPER, Plaintiff-Appellant 

v. 

Carolyn W. COLVIN, Acting Commissioner of the Social Security Administration, Defendant-Appellee. 

National Academy of Elder Law Attorneys; Special Needs Alliance, Amici on Behalf of Appellant. 

No. 13-2757. 

United States Court of Appeals, Eighth Circuit. 

Submitted: October 9, 2014. 

Filed: March 3, 2015. 

*557 R. Eric Solem, argued, Englewood, CO (Richard D. Casey, on the appellant brief), Sioux Falls, SD, for Appellant. 

Kevin Koliner, AUSA, argued, Sioux Falls, SD (John Jay Lee, Kathryn C. Bostwick, on the appellee brief), Denver, CO, 

for Appellee. 

*558 Craig C. Reaves, Kansas City, MO., Ron M. Landsman, Rockville, MD., Thomas E. Simmons, Vermillion, SD., 

Marc S. Feinstein, Sioux Falls, SD, on the brief, for Amici on Behalf of Appellant. 

Before MURPHY, SMITH, and GRUENDER, Circuit Judges. 

GRUENDER, Circuit Judge. 

Stephany Draper appeals from the district court's
[1]

 decision affirming the termination of her Supplemental 

Security Income ("SSI") payments. The district court held that Draper was not eligible for SSI benefits because the 

funds in her trust raised her assets above the eligibility limit. We affirm. 

I. 

Eighteen-year-old Stephany Draper suffered a traumatic brain injury in a car accident in June 2006. Draper 

executed a durable power of attorney, authorizing her parents, John and Krystal Draper, to, among other things: 

(1) "demand, sue for, recover, collect, and receive" every sum of money belonging to or claimed by Draper; (2) 

"compromise or compound any claim or demand;" and (3) "fund, transfer assets to, and to instruct and advise the 

trustee of any trust wherein [Draper is] or may be the trustor, or beneficiary." 

Draper began receiving SSI payments in July 2007. Approximately seven months later, on February 12, 2008, John 

Draper signed a personal-injury settlement statement on Draper's behalf, under which Draper received 

$429,259.41. Later that day, Draper's parents, without referencing the power of attorney, signed documents 

creating the Stephany Ann Draper Special Needs Trust. As explained in the trust document, Draper's parents 

intended for the trust to qualify under 42 U.S.C. § 1396p(d)(4)(A), meaning that it would provide for Draper's 

needs without "displac[ing] or supplant[ing] public assistance or other sources of support that may otherwise be 

available to the beneficiary." The trust listed as its funding source only "the proceeds of the settlement of a liability 

claim," referring to the money Draper received in the personal-injury settlement. The trust was funded with the 

$429,259.41 sum in a single deposit on the same day that her parents executed the trust agreement. 

In September 2008, Draper received notice from the Social Security Administration ("SSA") that she had been 

overpaid a total of about $3,000 in SSI benefits from February through September 2008 because her assets, 

http://scholar.google.com/scholar?scidkt=7011646784199926776&as_sdt=2&hl=en
http://scholar.google.com/scholar_case?case=16752107567685903428&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p557
http://scholar.google.com/scholar_case?case=16752107567685903428&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p558
http://scholar.google.com/scholar_case?case=16752107567685903428&hl=en&as_sdt=6&as_vis=1&oi=scholarr#[1]
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including the funds in the trust, exceeded the SSI-eligibility limit of $2,000. The SSA also informed Draper that her 

SSI payments would cease. Draper appealed the agency decision to an Administrative Law Judge ("ALJ"). 

The ALJ found that Draper had been overpaid SSI benefits because her special-needs trust was not exempt from 

being counted as a personal asset under § 1396p(d)(4)(A). To reach this conclusion, the ALJ relied on the SSA's 

interpretation of § 1396p(d)(4)(A) set forth in its Program Operations Manual System ("POMS"), a policy and 

procedure manual that agency employees use in evaluating eligibility for SSI benefits. According to the POMS, 

Draper's parents had to act as third-party creators when establishing the trust in order for it to be exempt under § 

1396p(d)(4)(A). POMS SI 01120.203B(1)(g). The ALJ found that the *559 trust did not qualify because Draper's 

parents acted as Draper's agents under the power of attorney when they established the trust. Accordingly, the 

ALJ held that Draper was ineligible for SSI benefits. 

Draper requested review by the Social Security Appeals Council. While her appeal was pending and in an effort to 

remedy the trust's non-compliance, Draper's parents obtained a state court order modifying the trust nunc pro 

tunc, effective February 12, 2008, which retroactively listed the state court, rather than Draper's parents, as the 

trust's settlor. The Appeals Council denied Draper's request for review and determined that the state court's order 

modifying the trust did not provide a basis for altering the ALJ's decision. The district court affirmed the judgment 

of the SSA, likewise holding that the trust failed to meet the requirements laid out in the POMS. Draper now 

appeals. 

II. 

We review de novo the district court's decision affirming the denial of SSI benefits. Byes v. Astrue, 687 F.3d 913, 

915 (8th Cir.2012). We will reverse the findings of an agency only if they are not supported by substantial evidence 

or result from an error of law. 42 U.S.C. § 405(g); Mason v. Barnhart, 406 F.3d 962, 964 (8th Cir.2005). "Substantial 

evidence is `less than a preponderance,' but `enough that a reasonable mind would find it adequate to support the 

Commissioner's conclusions.'" Travis v. Astrue, 477 F.3d 1037, 1040 (8th Cir.2007) (quoting Dunahoo v. Apfel, 241 

F.3d 1033, 1037 (8th Cir.2001)). "If substantial evidence supports the Commissioner's conclusions, this court does 

not reverse even if it would reach a different conclusion, or merely because substantial evidence also supports the 

contrary out-come." Id. "Whether the ALJ based his decision on a legal error is a question we review de novo." 

Juszczyk v. Astrue, 542 F.3d 626, 633 (8th Cir.2008). 

Draper contends the SSA erred by concluding that her trust did not qualify under § 1396p(d)(4)(A) because her 

parents satisfied the qualifying-trust criteria or, alternatively, because the state court's retroactive action naming 

itself as settlor remedied any initial non-compliance. Our review requires us to examine whether Draper's parents 

or the state court properly established a qualifying trust. To complete this task, we begin our analysis with the text 

of the statute. We then examine whether the SSA's interpretation of any ambiguities in the statute's text warrants 

deference. Finally, we explore whether Draper's parents took the steps necessary to comply with the qualifying-

trust requirements when creating the Stephany Ann Draper Special Needs Trust. 

A. 

Under Title XVI of the Social Security Act, "[e]very aged, blind, or disabled individual who is determined ... to be 

eligible on the basis of his income and resources shall ... be paid benefits by the Commissioner of Social Security." 

42 U.S.C. § 1381a. When such an unmarried individual's personal resources exceed $2,000, he or she loses 

eligibility for SSI benefits. 42 U.S.C. § 1382(a)(3)(B). Certain assets are exempt from being counted against this 

$2,000 limit, however, including special-needs trusts under § 1396p(d)(4)(A). 42 U.S.C. § 1382b(e)(5). The question 

at issue in this case is whether the Stephany Ann Draper Special Needs Trust qualifies under this statute. 

As in any review of agency interpretations of federal law, we begin our analysis with the text of the statute, 42 

U.S.C. § 1396p(d)(4)(A), incorporated by 42 U.S.C. § 1382b(e)(5). See Chevron, U.S.A., Inc. v. Natural Res. Def. 

Council, 560*560 Inc., 467 U.S. 837, 842-44, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). We examine whether the 

http://scholar.google.com/scholar_case?case=16752107567685903428&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p559
http://scholar.google.com/scholar_case?case=14508500964393084391&hl=en&as_sdt=40006&as_vis=1
http://scholar.google.com/scholar_case?case=14508500964393084391&hl=en&as_sdt=40006&as_vis=1
http://scholar.google.com/scholar_case?case=9934728697185622855&hl=en&as_sdt=40006&as_vis=1
http://scholar.google.com/scholar_case?case=11442184472331683811&hl=en&as_sdt=40006&as_vis=1
http://scholar.google.com/scholar_case?case=2194420155774347335&hl=en&as_sdt=40006&as_vis=1
http://scholar.google.com/scholar_case?case=2194420155774347335&hl=en&as_sdt=40006&as_vis=1
http://scholar.google.com/scholar_case?case=16181478803900936102&hl=en&as_sdt=40006&as_vis=1
http://scholar.google.com/scholar_case?case=14437597860792759765&hl=en&as_sdt=40006&as_vis=1
http://scholar.google.com/scholar_case?case=14437597860792759765&hl=en&as_sdt=40006&as_vis=1
http://scholar.google.com/scholar_case?case=16752107567685903428&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p560
http://scholar.google.com/scholar_case?case=16752107567685903428&hl=en&as_sdt=6&as_vis=1&oi=scholarr#p560
http://scholar.google.com/scholar_case?case=14437597860792759765&hl=en&as_sdt=40006&as_vis=1
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statute's language speaks to the two issues raised by the parties in this case: (1) whether parents acting under 

power of attorney may create and fund a qualifying trust and (2) whether a court's nunc pro tunc order modifying 

a trust such that the court is listed as its original settlor operates to "establish" retroactively a qualifying trust. 

Section 1396p(d)(4)(A) defines a qualifying trust as: 

A trust containing the assets of an individual under age 65 who is disabled (as defined in section 1382c(a)(3) of this 

title) and which is established for the benefit of such individual by a parent, grandparent, legal guardian of the 

individual, or a court if the State will receive all amounts remaining in the trust upon the death of such individual 

up to an amount equal to the total medical assistance paid on behalf of the individual under a State plan under this 

subchapter. 

We agree with the district court that Congress, in the text of § 1396p(d)(4)(A) and § 1382b(e)(5), did not speak 

directly to the questions at issue here. Specifically, the text does not answer whether parents exercising power of 

attorney for their child may create and fund a qualifying trust nor does it explain what process a court or a parent 

must follow to "establish" such a trust. Neither § 1396p(d)(4)(A) nor § 1382b(e)(5) provides a definition of "parent" 

or "establish," and we find no other indication that Congress contemplated these issues when incorporating § 

1396p(d)(4)(A)'s language into § 1382b(e)(5).
[2]

 See Chevron, 467 U.S. at 851, 104 S.Ct. 2778 (discussing textual 

ambiguity). We therefore conclude that the text is ambiguous on these points and that Congress left a gap for the 

agency to fill in overseeing the daily administration of the special-needs trust exception. See Schweiker v. Gray 

Panthers, 453 U.S. 34, 43, 101 S.Ct. 2633, 69 L.Ed.2d 460 (1981) (noting Congress has granted the agency 

administering the Social Security Act "exceptionally broad authority to prescribe standards"); TeamBank, N.A. v. 

McClure, 279 F.3d 614, 618-20 (8th Cir.2002) (stating that an agency may fill statutory gaps through 

interpretation). Accordingly, we find that the agency had authority to interpret the statute, and we next examine 

whether the SSA permissibly construed § 1396p(d)(4)(A) in the POMS. See United States v. Mead Corp., 533 U.S. 

218, 229, 121 S.Ct. 2164, 150 L.Ed.2d 292 (2001). 

B. 

The district court determined that the POMS provisions at issue warrant deference under Skidmore v. Swift & Co., 

323 U.S. 134, 65 S.Ct. 161, 89 L.Ed. 124 (1944). Skidmore deference recognizes that an agency's interpretation of 

the statute it is charged with implementing "may merit some deference whatever its form, given the `specialized 

experience and broader investigations and information' available to the agency, and given the value of uniformity 

in its administrative and judicial understandings of what a national law requires." Mead, 533 U.S. at 234, 121 S.Ct. 

2164 (quoting Skidmore, 323 U.S. at 139, 65 S.Ct. 161). Such deference operates along a spectrum. Id. at 228, 121 

S.Ct. 2164. The amount of deference afforded to an agency interpretation under Skidmore turns on several factors, 

including: *561 (1) the thoroughness of the agency's consideration, (2) the validity of its reasoning, (3) consistency 

with earlier and later pronouncements, (4) formality, (5) expertise of the agency, and (6) all those other factors 

"which give it power to persuade, if lacking power to control." Id. at 228-29, 121 S.Ct. 2164 (quoting Skidmore, 323 

U.S. at 140, 65 S.Ct. 161). 

We conclude that the district court properly held that the provisions in the POMS interpreting § 1396p(d)(4)(A) 

warrant Skidmore deference. According respect under Skidmore here is consistent with the Supreme Court's 

conclusions that "[t]he Social Security Act is among the most intricate ever drafted by Congress," Schweiker, 453 

U.S. at 43, 101 S.Ct. 2633, and that Congress routinely relies on agencies to fill gaps in the statutes they administer. 

See 42 U.S.C. § 405(a) (giving the Commissioner "full power and authority to make rules and regulations and to 

establish procedures" to administer the Social Security Act); Chevron, 467 U.S. at 843, 104 S.Ct. 2778 (noting that 

Congress explicitly and implicitly delegates authority to agencies to fill statutory gaps); see also Wash. State Dep't 

of Soc. & Health Servs. v. Guardianship Estate of Keffeler, 537 U.S. 371, 385-86, 123 S.Ct. 1017, 154 L.Ed.2d 972 

(2003) (granting the POMS provisions examined in that case respect under Skidmore); Gragert v. Lake, 541 

Fed.Appx. 853, 856 n. 1 (10th Cir.2013) (stating that the POMS warrants respect under Skidmore); Carillo-Yeras v. 

Astrue, 671 F.3d 731, 735 (9th Cir.2011) (stating that the POMS may be entitled to respect under Skidmore "to the 

http://scholar.google.com/scholar_case?case=16752107567685903428&hl=en&as_sdt=6&as_vis=1&oi=scholarr#[2]
http://scholar.google.com/scholar_case?case=14437597860792759765&hl=en&as_sdt=40006&as_vis=1
http://scholar.google.com/scholar_case?case=18434816243756169912&hl=en&as_sdt=40006&as_vis=1
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extent it provides a persuasive interpretation of an ambiguous regulation"); accord Davis v. Sec'y of Health & 

Human Servs., 867 F.2d 336, 340 (6th Cir.1989) ("Although the POMS is a policy and procedure manual that 

employees of the [administering agency] use in evaluating Social Security claims and does not have the force and 

effect of law, it is nevertheless persuasive."). 

We further agree with the district court's conclusion that the POMS provisions at issue here—namely, those in 

POMS SI 01120.203B—warrant relatively strong Skidmore deference. The relevant POMS provisions fall squarely 

within the SSA's area of expertise. See Hagans v. Comm'r of Soc. Sec., 694 F.3d 287, 303 (3d Cir.2012) (explaining 

that the SSA "has a great deal of expertise in administering" the Social Security program). In addition, the POMS 

provisions demonstrate valid reasoning; that is, the detailed process required for establishing qualifying special-

needs trusts contained in the POMS is consistent with "Congress's command that all but a narrow class of an 

individual's assets count as a resource when determining the financial need of a potential SSI beneficiary." Draper 

v. Colvin, No. CIV. 12-4091-KES, 2013 WL 3477272, at *9 (D.S.D. July 10, 2013) (citing 42 U.S.C. § 1382b). Finally, 

the provisions interpreting § 1396p(d)(4)(A) are part of a relatively long-standing and consistent interpretation that 

ensures universal applicability of the statute. Id.; see Sai Kwan Wong v. Doar, 571 F.3d 247, 261 (2d Cir.2009) 

(noting that "the deference due to an agency interpretation is at the high end of the spectrum of deference when 

the interpretation in question is not merely ad hoc but is applicable to all cases") (quoting Estate of Landers v. 

Leavitt, 545 F.3d 98, 110 (2d Cir.2008)); cf. Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 212, 109 S.Ct. 468, 102 

L.Ed.2d 493 (1988) (declining to grant deference to an interpretation that emerged during litigation rather than 

through earlier agency action). Draper has not pointed to any contrary interpretation of § 1396p(d)(4)(A) advanced 

by the SSA since the special-needs trust exception *562 was incorporated into § 1382b. For these reasons, we 

conclude the district court correctly held that Draper had to comply with the requirements listed in the POMS to 

establish a qualifying trust. 

C. 

We next examine whether Draper's trust complied with the POMS provisions interpreting § 1396p(d)(4)(A). POMS 

SI 01120.203 provides a detailed process for creating a qualifying trust under this statute: "[T]o qualify for the 

special needs trust exception, the assets of the disabled individual must be put into a trust established through the 

actions of the disabled individual's: parent(s); grandparent(s); legal guardian(s); or a court." POMS SI 

01120.203B(1)(f). When a parent seeks to establish a trust for a legally competent adult, the POMS states that the 

parent "may establish a `seed' trust using a nominal amount of his or her own money, or if State law allows, an 

empty or dry trust." Id. After a seed trust or an "empty" or "dry" trust is established, "the legally competent 

disabled adult may transfer his or her own assets to the trust or another individual with legal authority (e.g., power 

of attorney) may transfer the individual's assets into the trust." Id. Importantly, "[t]he special needs trust exception 

does not apply to a trust established through the actions of the disabled individual himself or herself." Id. 

Regarding the funding of the trust, the POMS provides the following: 

The person establishing the trust with the assets of the individual or transferring the assets of the individual to the 

trust must have legal authority to act with respect to the assets of that individual. Attempting to establish a trust 

with the assets of another individual without proper legal authority to act with respect to the assets of the 

individual will generally result in an invalid trust. 

... 

[A] trust established under a [power of attorney] will result in a trust we consider to be established through the 

actions of the disabled individual himself or herself because the [power of attorney] merely establishes an agency 

relationship. 

POMS SI 01120.203B(1)(g). 
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Draper contends that her trust, at its inception, satisfied each of the POMS criteria. Specifically, she alleges that 

her parents, acting in their individual capacities, created a valid, qualifying, special-needs trust for her benefit. Only 

after the trust was established, she argues, was it funded with proceeds from the personal-injury settlement. 

Draper contends that this sequence of events conformed with both South Dakota law, see S.D. Codified Laws § 55-

1-4 (noting that, under South Dakota law, an express trust is created when the "trustor indicat[es] with reasonable 

certainty ... [t]he subject, purpose, and beneficiary"), and with the requirements set forth in the POMS. 

Draper presents two theories supporting her conclusion. First, she argues that evidence in the record shows that 

her parents, acting in their individual capacities, formed a trust without a res—a so-called "empty" or "dry" 

trust
[3]

—and that this "empty" trust only later was funded *563 with her personal-injury settlement proceeds. 

Thus, she argues that her parents complied with POMS SI 01120.203B(1)(f) because POMS SI 01120.203B(1)(f) 

permits this sequence of events in states recognizing "empty" trusts. Assuming without deciding that South Dakota 

law permits "empty" trusts, we nevertheless find that Draper's argument fails. The evidence shows that Draper's 

trust was not designed as an "empty" trust. Instead, the trust had an initial res—the proceeds of the personal-

injury settlement. The trust agreement executed on February 12, 2008 made this fact explicit, stating that "[t]his 

trust is funded with the proceeds of the settlement of a liability claim" (emphasis added), a $429,259.41 sum, 

which was transferred into the trust in a single deposit that same day. Thus, we see no evidence of an intent to 

create an "empty" trust to comply with the POMS, and we find no error in the district court's conclusion on this 

basis. 

This finding brings us to Draper's second theory—even if the trust was not designed to be "empty," her parents still 

complied with the POMS because they acted only in their individual capacities when establishing her trust. We 

disagree. First, under traditional trust-law principles, establishing a non-empty trust requires more than the 

execution of trust documents; the funding of the trust with its initial res plays a key role. See Restatement (Third) 

of Trusts § 2 cmt. i (2003) (noting that "merely entering into... an agreement or instrument of trust does not 

initially create a trust because of the absence of trust property, [but] a trust may ... be created later if and when a 

transfer of trust property to the trustee is made with reference to that agreement or instrument"). Second, when a 

trust is formed with an initial, existing res, like the trust at issue here, both the POMS and traditional trust law hold 

that someone with a legal interest in the entire res must be involved in the trust's creation; otherwise, the trust is 

invalid. POMS SI 01120.203B(1)(g) ("Attempting to establish a trust with the assets of another individual without 

proper legal authority ... will generally result in an invalid trust."); Restatement (Third) of Trusts § 41 cmt. b (2003) 

("[O]ne cannot create a trust of property of which another has sole and complete ownership."). 

Draper's parents, in their individual capacities, had no interest in the entire sum constituting the trust's initial res, 

Draper's personal-injury settlement proceeds.
[4]

 Instead, they held an interest in the full settlement sum only in 

their capacity as Draper's agents exercising the power of attorney. Because Draper wishes to avoid a finding that 

her parents created an invalid trust, we find substantial evidence in the record that Draper's parents necessarily 

were acting as her agents when they incorporated all of her settlement proceeds and thus when they established 

the Stephany Ann Draper Special Needs Trust. When Draper's parents exercised the power of attorney in this 

way—by funding a trust wherein Draper was the beneficiary
[5]

—the POMS "consider[ed] [the trust] to be 

established through the actions of the disabled individual ... herself." POMS SI 01120.203B(1)(g). Therefore, 

according to the POMS, the trust did not qualify under § 1396p(d)(4)(A). POMS SI 01120.203B(1)(f) (noting that 

"[t]he special *564 needs trust exception does not apply to a trust established through the actions of the disabled 

individual himself or herself"). 

Admittedly, some evidence in the record supports Draper's claim that her parents intended to act in their 

individual capacities. Draper's parents identified themselves individually as settlors and trustees, and the trust 

document explicitly states that it was established "pursuant to 42 U.S.C. § 1396p(d)(4)(A)," a provision which notes 

that a third party, such as a parent, must create the special needs trust for the benefit of the disabled person. 

Nevertheless, as discussed above, other facts provide substantial evidence to support the conclusion that Draper's 
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parents acted using the power of attorney when establishing the trust. See Travis, 477 F.3d at 1040 ("If substantial 

evidence supports the Commissioner's conclusions, this court does not reverse even if it would reach a different 

conclusion, or merely because substantial evidence also supports the contrary outcome."). 

Importantly, the POMS provides the specific steps Draper's parents had to follow if they wished to create a 

qualifying trust under § 1396p(d)(4)(A). First, Draper's parents, acting as individuals, needed to establish an 

"empty" trust or a seed trust with their own assets as the trust's initial res. POMS SI 01120.203B(1)(f). Only after 

the "empty" trust was formed or the seed trust was funded could Draper or her parents, using power of attorney, 

transfer Draper's money into the already-established trust. Id. Substantial evidence in the record supports the 

SSA's finding that Draper's parents did not take these initial actions, nor did they dissolve and recreate the trust to 

comply with the POMS at any point during this lengthy litigation. Accordingly, we cannot find in her favor. In 

reaching this conclusion, we recognize that we draw a hard line. However, we are not persuaded that we must find 

in favor of Draper because her parents came "close enough" to meeting the requirements laid out in the POMS. 

Only by enforcing compliance with the letter of the POMS can the agency oversee the vast SSI program, effectively 

administer the Act, and consistently distribute benefits to disabled individuals. 

D. 

Finally, we agree with the SSA's finding that the state court's nunc pro tunc order did not "establish" the trust 

under § 1396p(d)(4)(A). See Browning v. Sullivan, 958 F.2d 817, 823 n. 4 (8th Cir. 1992) (describing our procedure 

for reviewing decisions based on evidence submitted to the Appeals Council but not the ALJ). POMS SI 

01120.203B(1)(f) notes that court-created trusts comply with § 1396p(d)(4)(A) only if "the creation of the trust [is] 

required by court order." The facts here show that the South Dakota court did not order the special-needs trust's 

creation. Instead, the court merely assigned itself a retroactive role in the already-established Stephany Ann 

Draper Special Needs Trust. We find that this action functioned as an "approval," an action insufficient to comply 

with § 1396p(d)(4)(A). See POMS SI 011020.203B(1)(f) ("Approval of a trust by a court is not sufficient."). Thus, we 

affirm the SSA's determination that the state court's action did not bring the trust into compliance with the POMS. 

III. 

We therefore conclude that the agency and the district court correctly held that the Stephany Ann Draper Special 

Needs Trust is a countable resource for SSI purposes and that Draper is not entitled to SSI benefits as long as the 

funds in her *565 trust raise her resources above the $2,000 eligibility limit. We affirm. 

[1] The Honorable Karen E. Schreier, then Chief Judge, United States District Court for the District of South Dakota. 

[2] If anything, § 1396p(d)(2)(A) provides a definition of "establish" contrary to Draper's position. However, we 

acknowledge that it is unclear whether § 1396p(d)(2)(A) applies to § 1396p(d)(4)(A) and whether Congress 

incorporated definitions from § 1396p(d)(2)(A) into § 1382b(e)(5). 

[3] We note that the terms "dry" and "empty" trust, as used in trust law, sometimes refer to something other than 

a trust formed without assets. See, e.g., 1 H. Tiffany, Real Property § 247 (3d ed.1939) (defining dry trusts); 

Norman Veasey, Kutak Symposium: Professional Responsibility and the Corporate Lawyer, 13 Geo. J. Legal Ethics 

331, 344 (2000) (mentioning empty trusts). However, the parties here agree that the POMS intended to refer to a 

trust created without an existing res. 

[4] In a motion filed in the district court, Draper's parents conceded that they did not contribute any of their own 

funds to the trust's initial res and that they did not create a seed trust for their daughter. 

[5] This action expressly was permitted by the power of attorney. 
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Shields v. Commissioner of Social Security, Dist. Court, WD Michigan 2015 

WALTER SHIELDS, Plaintiff, 

v. 

COMMISSIONER OF SOCIAL SECURITY, Defendant. 

Case No. 2:14-cv-226. 

December 17, 2015. 

OPINION AND ORDER 

TIMOTHY P. GREELEY, District Judge. 

On March 9, 2012, the Commissioner notified Plaintiff (a child) that she had been overpaid supplemental security 

income (SSI) benefits from September, 2009, to February, 2012, in the amount of $17,858.96. See Transcript of 

Administrative Hearing at page 11, 38-42, 82 (hereinafter Tr. at ___). The overpayment was identified by the Social 

Security Administration (SSA) after discovering a money market account that precluded Plaintiff from being eligible 

for SSI benefits. Tr. at 11. Plaintiff's father (Walter Shields, conservator of the account) requested reconsideration 

of the matter, but the overpayment determination was affirmed on March 18, 2012. Tr. at 11, 38, 84-86, 89-90. 

Mr. Shields filed a request for an administrative hearing on June 7, 2012. Tr. at 11, 91. On February 1, 2013, a 

hearing was held by video before an Administrative Law Judge (ALJ). Tr. at 11. Plaintiff was represented by Mr. 

Shields at the hearing, as her conservator, and Mr. Shields was represented by counsel. Tr. at 11, 140. In a decision 

issued February 21, 2013, the ALJ affirmed that Plaintiff had, in fact, been overpaid benefits in the amount of 

$17,858.96. Tr. at 13, 78. Plaintiff appealed to the Appeals Council, which denied her request for review on 

September 9, 2014. Tr. at 3-5. Plaintiff then filed this action on October 30, 2014.
[1]

 ECF No. 1. 

In 1998, Plaintiff was injured in a motor vehicle accident and became disabled. Tr. at 36, 125, 141. The injuries she 

incurred from the accident resulted in a settlement payment of $29,671.54, which was approved by the probate 

court. Tr. at 123-24. These funds were to be held in a conservatorship account that Plaintiff could access when she 

turned eighteen. Tr. at 17, 125. Mr. Shields was appointed conservator of the account. Tr. at 17-18, 123. In 2000, 

Judge Ulrich signed a court order limiting access to the conservatorship account in the following manner: 

[A]ny and all funds shall be preserved in a bank savings account or in certificates of deposit at a financial institution 

and shall not be withdrawn without written permission of the Chippewa County Probate Court until such time as 

Minor obtain[s] [the] age of majority. A verification of funds shall be filed with the Court. 

Tr. at 17-18, 123. The funds were left untouched until 2003 when Plaintiff's home burned down. Tr. at 124. 

Thereafter, Mr. Shields petitioned the probate court for access to Plaintiff's account in order to buy her 

replacement clothes, and Judge Ulrich granted the request ($2,500.08). Tr. at 124, 126. Two years later, Mr. 

Shields petitioned the court for money to buy Plaintiff more clothes since she had outgrown her last batch. Id. The 

request was granted ($2,364.29). Id. Then, sometime between 2007 and 2008, Mr. Shields petitioned the court 

again in an attempt to access Plaintiff's funds to buy her a computer for school. Tr. at 124, 126-27. The request was 

granted ($624.34). Id. In April of 2010, Mr. Shields requested money for a replacement computer, and again the 

request was granted ($836.33). Tr. at 19, 125, 127. Finally, around 2011 to 2012, Mr. Shields made another 

petition to the court to access Plaintiff's funds so that he could pay for Plaintiff's driver's education classes. Tr. at 

125, 127. The request was granted ($293.76). Id. As of February 2012, there remained $29,343.58 in the account. 

Tr. at 127. 

Since Plaintiff was disabled after the accident, Mr. Shields applied for and was granted SSI benefits for Plaintiff 

approximately a year and a half after the settlement was approved. Tr. at 146. Mr. Shields testified before the ALJ 
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that he disclosed the conservatorship account to the local social security representative when he applied for SSI on 

behalf of Plaintiff. Tr. at 146-47. 

Plaintiff filed an initial brief to this Court on February 19, 2015. ECF No. 13. Defendant Commissioner of Social 

Security filed a response on March 31, 2015. ECF No. 16. Plaintiff replied on April 22, 2015. ECF No. 17. The matter 

is now ready for a decision. The sole issue before this Court is whether Plaintiff's conservatorship account rendered 

her ineligible to receive SSI benefits from September 2009 to February 2012. 

"Our review of the ALJ's decision is limited to whether the ALJ applied the correct legal standards and whether the 

findings of the ALJ are supported by substantial evidence." Winslow v. Comm'r of Soc. Sec., 566 Fed. App'x 418, 420 

(6th Cir. 2014) (quoting Blakley v. Comm'r of Soc. Sec., 581 F.3d 399, 405 (6th Cir. 2009)); see also 42 U.S.C. § 

405(g). The findings of the ALJ are conclusive if they are supported by substantial evidence. 42 U.S.C. § 405(g). 

Substantial evidence is defined as more than a mere scintilla of evidence but "such relevant evidence that a 

reasonable mind might accept as adequate to support a conclusion." Jones v. Sec'y, Health & Human Servs., 945 

F.2d 1365, 1369 (6th Cir. 1991). This Court is not permitted to try the case de novo, nor resolve conflicts in the 

evidence and cannot decide questions of credibility. Brainard v. Sec'y of Health & Human Servs., 889 F.2d 679, 681 

(6th Cir. 1989); see Jones v. Comm'r of Soc. Sec., 336 F.3d 469, 475 (6th Cir. 2003) (noting the ALJ's decision cannot 

be overturned if sufficient evidence supports the decision regardless of whether evidence also supports a 

contradictory conclusion). This Court is required to examine the administrative record as a whole and affirm the 

Commissioner's decision if it is supported by substantial evidence, even if this Court would have decided the 

matter differently. See Kinsella v. Schwikers, 708 F.2d 1058, 1059 (6th Cir. 1983); see also Mullen v. Bowen, 800 

F.2d 535, 545 (6th Cir. 1986) (holding that the court must affirm a Commissioner even if substantial evidence 

would support the opposite conclusion). 

Plaintiff argues that the ALJ erred in deciding Plaintiff was not eligible to receive SSI benefits during the period in 

question since her conservatorship account was an excludable resource. ECF No. 13. Under 20 C.F.R § 416.1205, a 

disabled individual "is eligible for benefits under title XVI of the Act if his or her nonexcludable resources" do not 

exceed $2,000. 20 C.F.R § 416.1205(a). A "resource" includes "cash or other liquid assets . . . that an individual 

owns and could convert to cash to be used for his or her support and maintenance." 20 C.F.R. § 416.1201(a); 20 

C.F.R. § 416.1208(a) (same); see 20 C.F.R. § 416.1201(b) (noting liquid resources includes funds contained in a 

financial institution account, such as a checking or savings account, for example). An individual "owns" the account 

if he or she "can withdraw funds and use them for his or her support and maintenance." 20 C.F.R. § 416.1208(b). 

An account qualifies as one used for "support and maintenance" if money from the account may be used for food 

or shelter. See 20 C.F.R. §§ 416.1104, 416.1157(b). Plaintiff specifically argues that the funds in her conservatorship 

account were not used for her support and maintenance, and thus the account was an excludable resource. 

In his decision, the ALJ concluded that Plaintiff was ineligible for SSI benefits because her conservatorship account 

was a nonexcludable resource that contained over $2,000 at all relevant times, and the account was accessible to 

Plaintiff despite needing court permission before a withdrawal occurred: 

The record shows that the account in question was established in the name of "the estate of Elizabeth Shields, a 

Minor" (the claimant), funded by a settlement arising from a motor vehicle accident. The record further shows that 

over $29,000.00 has been in the account at all times here material-an amount which would preclude the claimant's 

eligibility for benefits. 

It has basically been contended on the part of the claimant that the account in question was purposely established 

under court supervision as a conservatorship account for the claimant, to which she would have no immediate or 

direct access (as any withdrawal would require court approval). Therefore, the account should not be considered 

an available and countable resource. 

However, as explained on the part of the Administration in Exhibit 6, the singular fact that the conservatorship 

account was established under court supervision is not the essential element for determining whether the account 
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represents a countable resource. Rather, in keeping with the above-referenced section of the Regulations [20 

C.F.R. § 416.1208], actual access is the key; if funds can be withdrawn (albeit with court approval) in order to 

provide for ordinary support and maintenance of the claimant, the account is considered available and countable. 

Here, it has been admitted on the part of the claimant that access for appropriate expenses has remained possible, 

if court permission is secured. Also in that regard, a letter concerning the account was submitted on January 16, 

2013 by Lowell R. Ulrich, a retired Probate Judge (for Chippewa County, Michigan) who previously supervised the 

account. While the letter was apparently secured for the purpose of demonstrating that court permission has been 

required for account withdrawals, the letter nevertheless describes four specific instances in which that permission 

was given for withdrawals to cover necessary expenses-for clothing and school-related computer costs. 

Thus, irrespective of the need for court permission, funds have indeed been withdrawn, as necessary, to provide 

for items of support and maintenance for the claimant. 

Accordingly, the undersigned finds that the conservatorship account in question has at all times here material 

represented a countable resource precluding eligibility. Consequently, the claimant was overpaid, as previously 

determined [in the amount of $17,858.96]. 

Tr. at 12 (citations omitted) (emphasis in original). The ALJ's decision focuses entirely on whether Plaintiff had 

access to the funds within the conservatorship account. Id. Interestingly though, the ALJ did not discuss whether 

the funds in Plaintiff's account were used for her "support and maintenance." Instead, the ALJ assumed that the 

funds in the account were used for her "support and maintenance" since money from the account was spent on 

clothes, computers, and a driver's education class. Notably, however, there is no evidence in the record to support 

the ALJ's assumption that such items constitute "support and maintenance." See Garland v. Sec'y of Health & 

Human Services, 528 F. Supp. 415, 417 (E.D. Mich. 1981) (citing Wilson v. Califano, 617 F.2d 1050, 1054 (4th Cir. 

1980) ("[I]t is manifestly unfair for the ALJ to rely on assumptions and `facts' which the claimant cannot, without 

reading the ALJ's mind, test or rebut.")). Therefore, the question of whether the conservatorship account could be 

(or was) used for Plaintiff's support and maintenance remains unanswered. 

Because the ALJ's assumption that Plaintiff's funds were used for her support and maintenance is not supported by 

substantial evidence, the Court must remand the case to the ALJ to resolve this question. Jones, 945 F.2d at 1369 

(noting an ALJ's decision must be supported by more than a mere scintilla of evidence); see also Brainard, 889 F.2d 

at 681 (noting this Court may not try the case de novo, nor resolve conflicts in the evidence). This Court has the 

"authority to remand a case for further administrative proceedings [under] § 405(g)." Allen v. Comm'r of Soc. Sec'y, 

No. 09-cv-13503, 2010 WL 3905983, at *1 n.1 (E.D. Mich. June 2, 2010) (citing Hollon v. Comm'r of Soc. Sec'y, 447 

F.3d 477, 482-83 (6th Cir. 2006)). For example, under sentence four of 42 U.S.C. § 405(g), it states: 

The court shall have the power to enter, upon pleadings and transcript of the record, a judgment affirming, 

modifying, or reversing the decision of the Commissioner of Social Security, with or without remanding the cause 

for a rehearing. 

42 U.S.C. § 405(g). Accordingly, the decision of the ALJ is reversed and the case is remanded to the ALJ for further 

consideration of the unresolved issue. 

[1] Both parties consented to proceed before a Magistrate Judge on January 29, 2015. ECF No. 11. 
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Elias v. Colvin, Dist. Court, MD Pennsylvania 2015 

SUSAN ELIAS, Plaintiff, 

v. 

CAROLYN COLVIN, Acting Commissioner of Social Security, Defendant. 

Civil Action No. 3:15-CV-263. 

United States District Court, M.D. Pennsylvania. 

July 27, 2015. 

MEMORANDUM 

RICHARD P. CONABOY, District Judge. 

Here we consider Plaintiff's appeal of the Acting Commissioner's decision to discontinue Social Security 

Supplemental Income ("SSI") benefits for which Plaintiff was found eligible in 2007. (Doc. 11 at 2.) Plaintiff filed her 

appeal (Doc. 1) on February 6, 2015. She filed her supporting brief on May 26, 2015. (Doc. 11.) Defendant filed her 

opposition brief on June 26, 2015 (Doc. 12), and Plaintiff filed her reply brief on July 6, 2015 (Doc. 13). Therefore, 

this matter is fully briefed and ripe for disposition. For the reasons discussed below, we conclude remand is 

warranted. 

I. BACKGROUND 

A. Factual and Procedural History 

At a hearing held on November 7, 2007, the ALJ found Plaintiff disabled for SSI purposes as of April 21, 2006. (Doc. 

11 at 2.) The ALJ determined that Plaintiff met Social Security listings 8.05 and 14.02 for "Lupus." (Id.) 

On November 19, 2008, Plaintiff and her ex-husband established a trust as a result of a divorce settlement. (Doc. 

12 at 3.) The trust was titled "Irrevocable Special Needs Trust" ("Trust") which was set up for Plaintiff to receive her 

ex-husband's pension and still meet SSI income requirements. (Id.) Plaintiff was the sole beneficiary, and her 

father, Aglae Elias, was named the trustee with her daughter, Dana Kubiak, named as the successor trustee. (Id.) 

Upon Plaintiff's death, the Trust would distribute to the Department of Public Welfare the remaining principal and 

accumulated income in an amount equal to the medical assistance that the Pennsylvania Department of Public 

Welfare had paid on Plaintiff's behalf. (Id.) 

Without objection from Plaintiff, Defendant describes the Trust as follows: 

The trust provided that Plaintiff was to receive a monthly sum from her ex-husband's New York Police Department 

Pension Plan. The monthly sum would constitute the principal of the Trust. The trustee was required to use the 

trust to maintain and support Plaintiff's health, safety, welfare, education, and treatment (when not otherwise 

provided by a public agency or government program). The trustee was permitted to apply the income as he 

deemed necessary and appropriate for Plaintiff's special needs and comfort. He could apply the principal only if 

specifically permitted by the court and if he notified the Pennsylvania Department of Public Welfare and the Social 

Security Administration. The trust further provided that "no part of the principal or income shall be considered 

available to the Beneficiary." 

(Doc. 12 at 4 (citing R. 100-02).) Defendant notes that, according to a letter from Plaintiff's attorney who drafted 

the trust instrument, the monthly sum was $765. (Doc. 12 at 4 n.1.) 

In March 2011, the Social Security Administration field office contacted Mr. Elias and determined that Plaintiff's 

access to the Trust rendered it a countable resource. (Doc. 12 at 5.) Because of this, the field office sent Plaintiff a 
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letter on April 7, 2011, stating that her income (i.e., her monthly pension and the value of food and shelter) 

exceeded her SSI payments as of January 2009 and, therefore, she was ineligible for benefits beginning January 

2009. (Id.) Plaintiff testified that she did not receive a Social Security check after April 2011. (R. 332.) 

Plaintiff filed a request for reconsideration on April 13, 2011. (R. 15, 96-107.) She attached a copy of the Trust 

instrument, a letter dated November 26, 2008, indicating that a copy of the Trust was provided to the Social 

Security Administration, and a letter from the Commonwealth of Pennsylvania dated January 6, 2009, stating that 

the Trust would not be considered a countable resource based on a review of the Trust document. (R. 97-107.) 

The field office sent Plaintiff a letter on April 29, 2011, explaining that her SSI benefits had been overpaid in the 

amount of $18,137 for the period of January 1, 2009, through April 1, 2011, because the agency had not been 

aware of all of her income, specifically her pension payments. (R. 114.) 

Plaintiff filed another request for reconsideration on May 24, 2011, which was denied with the explanation it was 

considered a countable resource because Plaintiff had direct access to the money. (R. 96-107, 203.) On January 19, 

2012, Plaintiff filed a written request for a hearing. (R. 210.) 

On June 2, 2011, Plaintiff requested a waiver of overpayment stating that she was not at fault in causing the 

overpayment. (R. 39, 173-80.) Plaintiff submitted an affidavit from her father, the trustee, in which he attested 

that the only addition to the Trust was a monthly pension fund payment of approximately $590 (not including a 

deduction for federal withholding of $180 per month and an annual payment to the Trust of $2,000 pursuant to 

the Court of Approved Domestic Relations Order) and also stated that "[s]ince the Trust was established the only 

expenditures from the Trust have been consistent with the terms of the Trust Agreement." (R. 51.) The field office 

denied the waiver request on July 13, 2012. 

B. Hearing Testimony 

A hearing was held before ALJ Timothy Wing on April 22, 2013, at which Plaintiff was represented by an attorney. 

Plaintiff and her daughter, Dana Kubiak, testified. (R. 286-87.) 

Plaintiff testified that she had increased access to the account when her father became ill in 2009 and that she 

used the Trust only to pay an occasional doctor's bill and three regular bills: telephone, electric and insurance. (R. 

19, 297, 310-11.) She stated that otherwise, she "never used the Trust to pay for anything else" but acknowledged 

that there was a debit card for the account. (R. 307, 309-13.) The ALJ questioned Plaintiff about bank statement 

transactions indicating the Trust had been used for other purposes. (See, e.g., R. 319.) For the most part, Plaintiff 

provided vague responses to the ALJ's inquiries about unauthorized or questionable expenditures. 

Plaintiff also testified that when her daughter became trustee, she used the Trust to pay the three bills identified 

and Plaintiff did not have direct access to the Trust account. Trustee Dana Kubiak testified similarly. 

At the hearing, Plaintiff's attorney brought up the issue of cessation—arguing that going forward Plaintiff should 

not be denied benefits due to a finding that the Trust temporarily operated outside the permitted parameters. (R. 

297, 345.) He argued that benefits should be reinstated either from the time of notification of a problem in April 

2011 when the debit card was destroyed or, at the latest, when Dana Kubiak became trustee in September 2012, 

because, even if the Trust was improperly used before, the operation of the Trust came into compliance with the 

requirements of a special needs trust and was therefore excludable income as of those dates. (R. 345.) 

C. ALJ Decision 

ALJ Wing rendered his decision on April 25, 2013. (R. 23.) He identified the two issues before him as follows: 1) 

"Whether the trust disbursement made from a document, entitled Special Needs Trust is a countable resource, 

which could result in an overpayment to the claimant"; and 2) "If an overpayment has occurred, whether claimant 

was with or without fault in determining whether waiver of an overpayment should be allowed." (R. 15.) Regarding 
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the second issue, the ALJ noted that waiver of adjustment or recovery of an overpayment of Title XVI benefits may 

be granted when the claimant was without fault, "and adjustment or recovery . . . would defeat the purpose of 

Title XVI, be against equity and good conscience, or impede efficient or effective administration of the Title XVI due 

to the small amount involved." (R. 17 (citing 20 C.F.R. §§ 416.550, 416.551).) 

ALJ Wing determined that the Trust did not meet the requirements of a special needs trust because the evidence 

established that Plaintiff directly accessed the Trust which showed that the Trust was a countable resource 

pursuant to the guidance provided in SSA's Program Operations Manual System ("POMS") SI 01120.200. (R. 11-22.) 

After noting that POMS SI 01120.200 directs that "if the individual can direct use of the trust principle for her 

support or maintenance, the trust principle is a resource for SSI purposes," the ALJ found that "[t]he evidence of 

record indicates that not only did claimant direct the use of the trust principle and have access to the funds, the 

disbursements made were for expenses which were not consistent with the purpose, intent and terms of the 

trust." (R. 19.) 

In turn ALJ Wing concluded that, with the Trust counted as a resource, Plaintiff did not meet the income 

requirements for receiving SSI. (R. 15-22.) He also concluded that Plaintiff was not without fault in causing the 

overpayment. (R. 22-23.) 

Regarding the issue of the propriety of cessation, ALJ Wing stated that the authority he relied upon "indicates that 

having access to and direction of use of the funds results in the trust principle being considered a resource for SSI 

purposes." (R. 21.) He therefore found 

no merit to or authority for the claimant's position that if the trust payments are considered countable income, it 

is income only during the months she used the debit card to access money, and that eligibility should be reinstated 

once she did not have direct access to the money. That is, claimant claims there should only be a temporary 

cessation of benefits until the debit card she used to access funds was destroyed. 

(Id.) 

In sum, the ALJ determined that Plaintiff was not eligible for SSI benefits after January 2009 and that she owed the 

overpayment of $18,137. (R. 15-23.) 

II. Discussion 

A. Standard of Review 

Although this case differs from the normal appeal of the denial of benefits, the parties do not dispute that the 

substantial evidence standard applies here. (Doc. 11 at 6; Doc. 12 at 2.) Thus, this Court's review of the Acting 

Commissioner's decision in this matter is limited to determining whether there is substantial evidence to support 

the decision. 42 U.S.C. § 405(g); Hartranft v. Apfel, 181 F.3d 358, 360 (3d Cir. 1999). Substantial evidence means 

"more than a mere scintilla. It means such relevant evidence as a reasonable mind might accept as adequate to 

support a conclusion." Richardson v. Perales, 402 U.S. 389, 401 (1971); see also Cotter v. Harris, 642 F.2d 700, 704 

(3d Cir. 1981). 

B. Plaintiff's Alleged Errors 

Plaintiff identifies the following errors: 1) the ALJ "improvidently decided" that the Trust was not a proper "special 

needs trust"; 2) the ALJ "improvidently decided" that the Trust was not exempt and therefore not excludable as a 

resource even though the corpus or principal never exceeded $2,000; 3) the misuse of the Trust should only be 

considered for the duration of the initial administration and not after the change in administration; and 4) the 

record does not contain any reviewable decision on "cessation" of SSI benefits beyond April 25, 2013, and there is 

no substantial proof that Plaintiff's medical condition changed, that the Trust itself was improper, or that any 

misuse of the Trust continued beyond the date of the substitution of trustee in September 2012. (Doc. 11 at 5.) 
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Plaintiff provides the following explanation of a special needs trust: 

In 1993, Congress established a general rule that trusts would be counted as assets for the purpose of determining 

Medicaid eligibility. Consolidated Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, title XII § 1361 

(d)(1)(C), 107 Stat. 312 (Aug. 10, 1993). However, Congress excepted from that rule three types of trusts meeting 

certain requirements. Taken together, these are generally called "special needs trust" or "supplemental needs 

trust." "A supplemental needs trust is a discretionary trust established for the benefit of a person with severe and 

chronic or persistent disability and is intended to provide for expenses that assistance programs such as Medicaid 

do not cover." Sullivan v. Cnty. of Suffolk, 174 F.3d 282, 284 (2d Cir. 1999) (internal quotation mark omitted). These 

expenses, such as books, television, internet, travel, and even such necessities as clothing and toiletries, "would 

rarely be considered extravagant." Lewis v. Alexander, 68 F.3d 325 (3rd Cir. 2012). 

(Doc. 11 at 6-7.) 

As a general matter, SSI is a program based on financial need, the underlying purpose "is to assure a minimum 

level of income for people who are age 65 or older, or who are blind or disabled and who do not have sufficient 

income or resources to maintain a standard of living at the established Federal minimal level." 20 C.F.R. § 416.110. 

Pursuant to 42 U.S.C. § 1382(a)(3)(B), if such a person is unmarried and her countable income exceeds $2,000, she 

loses eligibility for SSI benefits. The monthly SSI rate is reduced by the amount of an individual's countable income. 

20 C.F.R. §§ 416.410, 416.420; see also 20 C.F.R. § 416.1100. 

A trust is generally counted as a resource for SSI benefits, with any additions to the trust in a given month being 

counted as income for that month. 42 U.S.C. § 1382b(e); 20 C.F.R. § 416.1208 et seq.; Program Operations Manual 

System ("POMS") SI 01120.201(A)(1), (B)(1).
[1]

 An exception to this rule is where an irrevocable special needs trust 

meeting certain criteria has been created. 42 U.S.C. § 1396p(d)(4)(A), (C); POMS SI 01120.203. 42 U.S.C. § 

1396p(d)(4)(A) provides that a trust is not countable income for SSI benefits purposes if it is a "trust containing the 

assets of an individual under age 65 who is disabled . . . and which is established for the benefit of such individual 

by a parent, grandparent, legal guardian, or a court if the State will receive all amounts remaining in the trust upon 

the death of such individual up to the total of medical assistance paid on behalf of the individual." See also POMS 

SI 01120.203.
[2]

 However, pursuant to POMS SI 1120.200(D)(1)(a), if an individual can direct the use of the trust 

principal for support and maintenance, the trust principal is a resource for SSI purposes.
[3]

 

1. Special Needs Trust Decision 

Plaintiff first argues the ALJ "improvidently decided" that the Trust was not a proper "special needs trust." (Doc. 11 

at 5.) We conclude the ALJ's decision was appropriate in part. 

Plaintiff summarizes the ALJ's finding on the issue of whether it was a countable resource: 

The ALJ analyzed the Trust and found that the access and directing of funds for a limited time "negate[d] the 

irrevocable special needs trust as an excludable countable resource." (Tr. 21). The ALJ concluded that creating a 

special needs trust and funding it does not conclusively establish that it is excluded as a "countable resource." The 

ALJ reasoned that a properly created special needs trust which is an excludable resource under 42 U.S.C.A. § 

1396(d)(4)(A) is transformed by acts of administration not only during the commission of the acts, but even after 

the administrative operation changes. (Tr. 21). The ALJ found that purchases made with the trust money were not 

consistent with trust purposes and did not "increase [Claimant's] quality of life." (Tr. 21). 

(Doc. 11 at 8-9.) 

The ALJ relied on POMS SI 01120.203 and SI 01120.200. Plaintiff criticizes the ALJ's reliance because these 

provisions "do not have the force of law. It is only a means for the Commissioner to issue Social Security policy and 

operating instructions. See Edelman v. Commissioner, 83 F.3d 68 (3rd Cir. 1996). See also Schweiker v. Hansen, 450 
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U.S. 785, 789 (1981)." Plaintiff acknowledges that the instructions at issue "indicate that if the individual can direct 

the principal for her support and maintenance, the trust principal is a resource for SSI purposes." (Doc. 11 at 9.) 

The United States Supreme Court made note of the deference due POMS in Washington State Dep't of Social and 

Health Services v. Guardianship Estate of Danny Keffeler, 537 U.S. 37 (2006): "While these administrative 

interpretations are not products of formal rulemaking, they nevertheless warrant respect." Id. at 385-86; see also 

Kelly v. Commissioner of Social Security, 566 F.3d 347, 350 n.7 (3d Cir. 2009). We apply this standard here. 

Plaintiff cites no authority addressing facts similar to this case or the impropriety of the ALJ's reliance on the 

provisions cited by the ALJ. Her reliance on the DPW letter for support is misplaced in that determinations of other 

agencies are not binding on Social Security administration matters. While the ALJ's adherence to agency policy 

instructions in the factual context presented here may be seen as evidence "a reasonable mind might accept as 

adequate to support a conclusion," Richardson, 402 U.S. at 401, the precise wording of POMS SI 01120.200 gives us 

pause. POMS SI 01120.200, the main provision relied upon by the ALJ, provides in pertinent part: 

If an individual (claimant, recipient, or deemor) has legal authority to revoke or terminate the trust and then use 

the funds to meet his food or shelter needs, or if the individual can direct the use of the trust principal for his or 

her support and maintenance under the terms of the trust, the trust principal is a resource for SSI purposes. 

POMS SI 01120.200(D)(1)(a) (emphasis added). 

Here the Trust does not give Plaintiff the legal authority to revoke or terminate the trust, nor do the terms of the 

trust allow her to direct the use of the trust principal. (See R. 100-05.) Rather, Trustee Aglae Elias and Plaintiff 

acted contrary to the terms of the Trust. Therefore, this situation does not precisely fit those addressed in POMS SI 

01120.200(D)(1)(a). 

Despite this distinction, we have no hesitation in concluding that substantial evidence supports ALJ Wing's 

determination that during the period January 1, 2009, to April 1, 2011, the misuse of the Trust rendered it a 

countable resource. The period thereafter will be discussed below. 

2. Principal Amount of Trust 

Plaintiff's second claimed error is that the ALJ "improvidently decided" that the Trust was not exempt and 

therefore was not excludable as a resource even though the corpus or principal never exceeded $2,000. (Doc. 11 at 

5.) We conclude Plaintiff has not shown the ALJ erred on this basis. 

As noted above, if countable income exceeds $2,000, a claimant loses eligibility for SSI benefits. More importantly 

here, the monthly SSI rate is reduced by the amount of an individual's countable income. 20 C.F.R. §§ 416.410, 

416.420; see also 20 C.F.R. § 416.1100. 

Plaintiff asserts that there is no testimony or evidence of record to support the conclusion that the principal 

balance exceeded the $2,000 limit. (Doc. 11 at 11.) 

Defendant sets out in detail the accounting which resulted in the loss of Plaintiff's SSI benefits showing that 

Plaintiff's countable income exceeded the monthly SSI payment. (Doc. 12 at 15 & n.4, 18-21 & n.7.) Plaintiff does 

not dispute this accounting in her reply brief. (See Doc. 13.) As Defendant's accounting is undisputed and appears 

to be consistent with relevant regulatory provisions, we conclude Plaintiff has not shown the ALJ erred on the basis 

asserted. 

3. Temporary Misuse of Trust 

Plaintiff next argues that the misuse of the Trust should only be considered for the duration of the initial 

administration of the Trust. (Doc. 11 at 5.) We conclude this issue warrants remand for further consideration. 
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As noted above, the ALJ relied on POMS SI 01120.200(D)(1)(a) to conclude that the Trust was a countable resource. 

He also relied on it in determining that a temporary cessation of benefits was not appropriate and the Special 

Needs Trust was permanently negated by the misuse. (R. 21.) In his discussion, the ALJ addressed only the period 

of time until the debit card was destroyed (about April 2011). (Id.) He does not address the period of time after 

Dana Kubiak became Trustee in September 2012— a period about which he found Ms. Kubiak's testimony credible 

regarding her actions in carrying out her duties as trustee. (R. 20.) Because POMS SI 01120.200(D)(1)(a) does not 

precisely address the situation presented here and because the ALJ did not discuss the period of time during which 

the Trust may have been properly administered, we conclude the purposes of the Act are best served by remand 

for further consideration of this issue. 

In making this determination, we have considered Defendant's argument that Plaintiff's position is "essentially . . . 

that a trust may be both a special needs trust and not be a special needs trust." (Doc. 12 at 17.) We make no such 

finding. However, we do conclude that the ALJ has not adequately discussed the issue of whether temporary 

misuse and improper administration of a properly formed Special Needs Trust must forever negate consideration 

of the trust as an excludable resource if the administrative problems and misuse are rectified. 

4. Cessation of Benefits 

Plaintiff's final asserted error is that the record does not contain any reviewable decision on "cessation" of SSI 

benefits beyond April 25, 2013, and there is no substantial proof that Plaintiff's medical condition changed, that 

the Trust itself was improper, or that any misuse of the Trust continued beyond the date of the substitution of 

trustee in September 2012. (Doc. 11 at 5.) This issue is closely related to whether the misuse of the trust can be 

considered temporary. Because we have remanded for further consideration of that issue, which is to include 

consideration of the period beyond September 2012, further discussion of the cessation of benefits is not 

necessary. 

III. Conclusion 

For the reasons discussed above, we conclude remand is warranted for further consideration and Plaintiff's appeal 

is granted to the extent she seeks such reconsideration. An appropriate Order is filed simultaneously with this 

Memorandum. 

[1] See http://policy.ssa.gov/poms.nsf/lnx/XXXXXXXXXX 

[2] See http://policy.ssa.gov/poms.nsf/lnx/XXXXXXXXXX 

[3] See http://policy.ssa.gov/poms.nsf/lnx/XXXXXXXXXX 
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Stahl v. Commissioner of Social Security, Dist. Court, SD Ohio 2015 

JAMES J. STAHL, Plaintiff, 

v. 

COMMISSIONER OF SOCIAL SECURITY, Defendant. 

Civil Action No. 2:14-cv-2352. 

United States District Court, S.D. Ohio, Eastern Division. 

September 9, 2015. 

REPORT AND RECOMMENDATION 

NORAH McCANN KING, Magistrate Judge. 

I. Background 

This is an action instituted under the provisions of 42 U.S.C. § 405(g) for review of a final decision of the 

Commissioner of Social Security finding that The James J. Stahl Trust, as reformed in 2007 (and relating back to the 

trust creation on May 21, 2002), must be counted as a resource for plaintiff James J. Stahl for purposes of 

supplemental security income. This matter is before the Court on Plaintiff's Statement of Errors ("Statement of 

Errors"), ECF 9, and Defendant's Memorandum in Opposition ("Commissioner's Response"), ECF 14. 

In order to qualify for supplemental security income, an individual who is not married must, inter alia, possess no 

more than $2,000 in resources. 42 U.S.C. § 1382. "[R]esources means cash or other liquid assets or any real or 

personal property that an individual (or spouse, if any) owns and could convert to cash to be used for his or her 

support and maintenance." 20 C.F.R. § 416.1201(a). Certain trust assets, including those in a "special needs trust" 

(also known as a "Medicaid payback trust") are not considered countable resources. 42 U.S.C. § 1396p(d)(4)(A). A 

"special needs trust" is 

[a] trust containing the assets of an individual under age 65 who is disabled . . . and which is established for the 

benefit of such individual by a parent, grandparent, legal guardian of the individual, or a court if the State will 

receive all amounts remaining in the trust upon the death of such individual up to an amount equal to the total 

medical assistance paid on behalf of the individual under a State plan under this subchapter. 

Id. A special needs trust is not a countable resource if it meets all three requirements of Section 1396p(d)(4)(A), 

i.e., if it (1) contains the assets of an individual who is under the age of 65 and who is disabled; (2) is established for 

the benefit of such individual by a parent, grandparent, legal guardian, or a court; and (3) provides that the State 

will receive all amounts remaining in the trust upon the death of the individual up to an amount equal to the total 

medical assistance paid on behalf of the individual under a State Medical plan. See id.; POMS SI 01120.203(B)(1).
[1]

 

The James J. Stahl Trust Agreement was established on May 21, 2002, through a conservatorship for the benefit of 

plaintiff. PAGEID 45-56. The trust was funded by an inheritance to plaintiff in the amount of approximately 

$74,000. Id.; PAGEID 41. In a letter dated January 11, 2006, plaintiff was informed by the Social Security 

Administration that his supplemental security income benefits would cease in February 2006 because he had 

resources worth more than $2,000, i.e., the trust. PAGEID 70. Plaintiff was notified on February 2, 2006, that he 

had been overpaid $16,527 in supplemental security income benefits from September 2003 through January 2006. 

PAGEID 76. Plaintiff filed a request for reconsideration, which was denied on December 26, 2006. PAGEID 94-97. 

On January 8, 2007, plaintiff requested a de novo hearing before an administrative law judge. PAGEID 99. 

http://scholar.google.com/scholar?scidkt=16706585543526386434&as_sdt=2&hl=en
http://scholar.google.com/scholar_case?case=5841851941492670683&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003#[1]
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On January 18, 2007, the Probate Court of Franklin County, Ohio, granted a motion to reform the trust. PAGEID 25-

29. Item II(C) and Item II(D) of the trust were amended "for purposes of compliance with Social Security 

Administration requirements." Id. 

An administrative hearing was held on August 4, 2008, at which plaintiff, represented by counsel, appeared and 

testified. PAGEID 227-47. In a decision dated February 26, 2009, the administrative law judge determined that the 

original trust was a countable resource within the meaning of 20 C.F.R. § 416.1201 and did not meet the 

requirements for a special needs trust under 42 U.S.C. § 1396p(d)(4)(A) because it was not for the sole benefit of 

plaintiff and it did not give priority to the state for reimbursement of medical expenses upon plaintiff's death. 

PAGEID 14-23. The Appeals Council denied review on December 21, 2011. PAGEID 2-5. Plaintiff sought review of 

that decision in this Court and, upon joint motion, the matter was remanded to the Commissioner. Stahl v. 

Commissioner of Social Security, 2:12-cv-137 (S.D. Ohio Nov. 6, 2012); see also PAGEID 300-01. The Appeals Council 

vacated the February 26, 2009 decision and remanded the case to the administrative law judge with directions to, 

inter alia, "consider the Trust, as reformed by the January 2007 court order, in determining whether the Trust 

meets the requirements of 42 U.S.C. § 1396p(d)(4)(A) as of May 21, 2002." PAGEID 305-07. 

Another administrative hearing was held on September 30, 2013, at which plaintiff, represented by counsel, 

appeared and testified. PAGEID 337-62. In a decision dated January 3, 2014, the administrative law judge found 

that the "James J. Stahl Trust, as reformed in January 2007 (and relating back to the trust creation on May 21, 

2002), does not meet all three criteria of the exception outlined in Section 1917(d)(4)(A) of the Social Security Act 

and, therefore, must be counted as a resource for SSI purposes." PAGEID 266-76. That decision became the final 

decision of the Commissioner of Social Security when the Appeals Council declined review on October 2, 2014. 

PAGEID 248-51. 

II. Standard 

Pursuant to 42 U.S.C. § 405(g), judicial review of the Commissioner's decision is limited to determining whether the 

findings of the administrative law judge are supported by substantial evidence and employed the proper legal 

standards. Richardson v. Perales, 402 U.S. 389 (1971); Longworth v. Comm'r of Soc. Sec., 402 F.3d 591, 595 (6th Cir. 

2005). Substantial evidence is more than a scintilla of evidence but less than a preponderance; it is such relevant 

evidence as a reasonable mind might accept as adequate to support a conclusion. See Buxton v. Haler, 246 F.3d 

762, 772 (6th Cir. 2001); Kirk v. Sec'y of Health & Human Servs., 667 F.2d 524, 535 (6th Cir. 1981). This Court does 

not try the case de novo, nor does it resolve conflicts in the evidence or questions of credibility. See Brainard v. 

Sec'y of Health & Human Servs., 889 F.2d 679, 681 (6th Cir. 1989); Garner v. Heckler, 745 F.2d 383, 387 (6th Cir. 

1984). 

In determining the existence of substantial evidence, this Court must examine the administrative record as a 

whole. Kirk, 667 F.2d at 536. If the Commissioner's decision employed the proper legal standards and is supported 

by substantial evidence, it must be affirmed even if this Court would decide the matter differently, see Kinsella v. 

Schweiker, 708 F.2d 1058, 1059 (6th Cir. 1983), and even if substantial evidence also supports the opposite 

conclusion. Longworth, 402 F.3d at 595. 

III. Discussion 

The administrative law judge relied on Program Operations Manual System ("POMS") SI 01120.201F(2) and 

concluded, first, that the James J. Stahl Trust, as reformed in January 2007 (and relating back to the trust creation 

on May 21, 2002), does not meet the second criterion of Section 1396p(d)(4)(A) because the trust was not created 

for the sole benefit of plaintiff. PAGEID 268-70. In this regard, the administrative law judge specifically found that 

Item II(C) of the trust, "Frustration of Trust Purpose," could permit distributions during plaintiff's lifetime to 

contingent beneficiaries identified in the trust, PAGEID 269-70, and that Item V, "Restriction Against Alienation," 

creates contingent interests in "any other beneficiary or beneficiaries." PAGEID 270-71. Relying on POMS SI 

01120.203(B)(1)(h), the administrative law judge also concluded that the third criterion of Section 1396p(d)(4)(A) 

http://scholar.google.com/scholar_case?case=10758399444677950472&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=7335070388091510004&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=7335070388091510004&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=6575136846793218049&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=6575136846793218049&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=6457437775235629523&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=7865207560909496884&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=7865207560909496884&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=12396484307054416306&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=12396484307054416306&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=6457437775235629523&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=9956756426244501326&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=9956756426244501326&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
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was not satisfied because the trust provides for reimbursement of Medicaid benefits to only the State of Ohio and 

not for "the total medical assistance paid on behalf of the individual under a state plan." PAGEID 272-73. In this 

regard, the administrative law judge explained that the trust improperly "excludes other States who might have 

previously, OR who might in the future provide medical assistance on behalf of the beneficiary under the State's 

Medicaid program." PAGEID 273 (emphasis in original). For both these reasons, the administrative law judge 

concluded that the James J. Stahl Trust does not qualify as a special needs trust under 42 U.S.C. § 1396p(d)(4)(A) 

and must therefore be counted as a resource for supplemental security income purposes. PAGEID 267, 275-76. 

In his Statement of Errors, plaintiff argues that the administrative law judge erred in relying on the POMS and in 

concluding that the trust is not a valid special needs trust under 42 U.S.C. § 1396p(d)(4)(A).
[2]

 

As noted supra, a special needs trust is not a countable resource if it meets all three requirements of Section 

1396p(d)(4)(A), i.e., if it (1) contains the assets of an individual who is under the age of 65 and who is disabled; (2) 

is established for the benefit of such individual by a parent, grandparent, legal guardian, or a court; and (3) 

provides that the State will receive all amounts remaining in the trust upon the death of the individual up to an 

amount equal to the total medical assistance paid on behalf of the individual under a State Medical plan. There is 

no dispute that the trust at issue in this case meets the first criterion of Section 1396p(d)(4)(A). The second 

criterion requires that the trust be "established for the benefit of such individual by a parent, grandparent, legal 

guardian of the individual, or a court." 42 U.S.C. § 1396p(d)(4)(A). See also POMS SI 01120.203(B)(1). Citing POMS 

SI 01120.201F(2), the administrative law judge noted that this "provision requires that the trust be for the sole 

benefit of the individual." PAGEID 269 (emphasis in original). The administrative law judge then evaluated the trust 

and determined that Item II(C) and Item V of the trust improperly create contingent beneficiaries: 

The January 2007 trust "reformation" stated the following: 

ITEM II(C): Frustration of Trust Purpose. Should the State of Ohio fail to honor the terms of this Trust, should the 

Grantor's intentions be frustrated by actions of any State or Federal Agency, or should 42 U.S.C. § 1396p(d)(4)(A) 

be repealed or judicially emasculated, the Trustee will distribute this Trust as set forth in ITEM VI. 

. . . 

As referenced in Item II(C), Item VI sets forth how distributions of trust proceeds would be made should the trust 

terminate because of failure by the State of Ohio to honor the terms of the trust, if the Grantor's intentions are 

frustrated by actions of any State or Federal Agency, or if 42 U.S.C. § 1396p(d)(4)(A) is repealed or judicially 

emasculated. Thus, these distributions could be made during the lifetime of the claimant. Moreover, the 

distributions, in part, would be made to charities identified in the trust. This express language clearly allows for 

distribution of assets during the claimant's lifetime to third parties. Consequently, since contingent interests are 

created from this provision, the trust was not established for the sole benefit of the beneficiary (i.e., claimant). 

Item V of the May 2002 trust document, entitled Restriction Against Alienation, stated the following: 

If a beneficiary alienates or attempts to alienate any interest or right to receive payments under any trust created 

by this document, or if, by any reason the payments or any part thereof would but for this Item become payable to 

or pass to for the benefit of any person, corporation or governmental agency other than the beneficiary, then the 

interest in and the right of the beneficiary to receive the payments will cease and terminate and thereafter the 

payments, or any part thereof forfeited by the beneficiary, will be applied as determined by the Trustee in the 

Trustee's uncontrolled discretion to the use of any other beneficiary or beneficiaries in the manner and portions as 

the Trustee determines. 

It is important to note at the outset that Item V was not "reformed" in the January 2007 "reformation", despite the 

fact that the Social Security Administration found that this part of the trust created contingent interests that could 

benefit third parties during the lifetime of the claimant (Exhibit 1). 

http://scholar.google.com/scholar_case?case=5841851941492670683&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003#[2]
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In correspondence dated April 2006, the claimant's counsel, Richard Meyer, argued that the language in Item V, 

which states, "any other beneficiary or beneficiaries", should only be understood to mean James J. Stahl, since the 

term "beneficiary" is defined in Item III(C) as "James J. Stahl" (Exhibit 10). 

However, the express language of Item V states "any other beneficiary or beneficiaries". If the trust was meant 

solely to mean that James is synonymous with the term "beneficiary", then why did the trust state the words "any 

other" and "beneficiaries"? If James were to be the only one to benefit from the forfeited payments, then it would 

seem more reasonable to indicate the payments would be applied by the Trustee to the "beneficiary" in the 

manner and portions as the Trustee determines, especially since the term "beneficiary" was defined in Item III. The 

terms "any other beneficiary" and "beneficiaries" were not defined. For these reasons, Mr. Meyer's argument is 

not persuasive that this portion of the trust was to benefit the claimant as the sole beneficiary. 

. . . 

Since Item V was not "reformed" in January 2007, the undersigned has compared Item V of the original May 2002 

trust to the POMS set forth above. As set forth above, the express language of Item V creates contingent interests 

in "any other beneficiary or beneficiaries". Thus, the trust benefits individuals, other than the claimant, and, 

therefore, does not solely benefit the claimant. 

. . . 

Given that Item II(C) and Item V provide for the trust corpus or income to be paid to a beneficiary/beneficiaries 

other than the claimant (i.e., the SSI applicant) (thereby creating contingent interests), the trust is not established 

for the sole benefit of the claimant, and, accordingly, disqualifies the trust from the special needs trust exception. 

PAGEID 269-71 (emphasis in original). 

Plaintiff argues that the administrative law judge's application of POMS SI 01120.201(F)(2) in this regard is 

unreasonable because it is inconsistent with the statute, Section 1396p(d)(4)(A). It was improper to rely on the 

POMS, plaintiff argues, because Section 1396p(d)(4)(A) requires only that the trust be "for the benefit" of the 

beneficiary, not for the "sole benefit" of the beneficiary. See Statement of Errors, pp. 5-12. Plaintiff also argues 

that, "[i]f the contingency arises that the trust does not effectively function as a (d)(4)(A) trust, only then would 

any other beneficiaries be considered. Therefore, as long as the trust meets the requirements of (d)(4)(A), O.R.C. 

5163.21(F)(1), and POMS SI 01120.203, no contingent beneficiaries exist." Statement of Errors, p. 13. Plaintiff's 

arguments are not well taken. 

Section 1396p(d)(4)(A) provides that a special needs trust must be "established for the benefit of [an individual 

under age 65 who is disabled]." 42 U.S.C. § 1396p(d)(4)(A). The Social Security Administration "has interpreted this 

provision to require that the trust be for the sole benefit of the individual, as described in SI 01120.201F.2." POMS 

SI 01120.203(B)(1)(e). Any provision (other than those falling within several enumerated exceptions) that "allow[s] 

for termination of the trust prior to the individual's death and payment of the corpus to another individual or 

entity (other than the State(s) or another creditor for payment for goods or services provided to the individual), 

will result in disqualification for the special needs trust exception." Id. 

Item V of the trust at issue in this case provides: 

If a beneficiary alienates or attempts to alienate any interest or right to receive payments under [the trust], ... then 

the interest in and the right of the beneficiary to receive the payments will cease and terminate and thereafter the 

payments, or any part thereof forfeited by the beneficiary, will be applied as determined by the Trustee in the 

Trustee's uncontrolled discretion to the use of any other beneficiary or beneficiaries in the manner and portions as 

the Trustee determines. 
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PAGEID 48. As noted by the administrative law judge, see PAGEID 270-71, this provision allows for termination of 

the trust prior to plaintiff's death and payment to another individual, i.e., "any other beneficiary or beneficiaries," 

in the trustee's discretion. Plaintiff seems to argue that Item V applies only if the "trust does not effectively 

function as a (d)(4)(A) trust." See Statement of Errors, pp. 12-13. By its express terms, however, Item V applies 

when, inter alia, plaintiff alienates or attempts to alienate his interest in the trust. The trust could therefore 

terminate during plaintiff's life and result in payment of the corpus to another individual. Accordingly, the Court 

finds no error in the administrative law judge's decision in this regard. 

Plaintiff also complains that the administrative law judge erred in relying on the POMS, the Social Security 

Administration's Program Operations Manual System. Although the POMS "does not have the force and effect of 

law, it is nevertheless persuasive." Davis v. Sec'y of Health & Human Servs., 867 F.2d 336, 340 (6th Cir. 1989) (citing 

Evelyn v. Schweiker, 685 F.2d 351 (9th Cir. 1982)). "The POMS explains the meaning of Social Security Act terms as 

well as the meaning intended by terms appearing within the regulations." Id. (citing Powderly v. Schweiker, 704 

F.2d 1092 (9th Cir. 1983)). As explained by the administrative law judge, the "POMS is Agency approved policy that 

should be given deference to the extent it is not unreasonable, inappropriate, or conflict with the statute, 

regulations, and ruling." PAGEID 274. 

The administrative law judge found that "there is no compelling or persuasive evidence that establishes that POMS 

[SI 01120.201(F)(2)] is inconsistent with the statute, regulations, and rulings." PAGEID 274. This Court agrees. See 

Ham ex rel. Ham v. Colvin, No. 4:14-CV-3065, 2015 WL 1754641, at *3 (D. Neb. Apr. 17, 2015) (finding POMS SI 

01120.201(F)(3) "not unreasonable: an early termination provision that avoided recapture would have the effect of 

avoiding the statutory requirement of recapture upon the beneficiary's death."); Draper v. Colvin, 779 F.3d 556, 

561 (8th Cir. 2015) (finding that the provisions of POMS SI 01120.203B "warrant relatively strong Skidmore 

deference" because they "fall squarely within the SSA's area of expertise," "demonstrate valid reasoning," are "are 

part of a relatively longstanding and consistent interpretation that ensures universal applicability of [§ 

1396p(d)(4)(A)]). Considering that the third criterion of a special needs trust requires repayment of certain 

government benefits upon the death of the trust beneficiary, see 42 U.S.C. § 1396p(d)(4)(A), it is reasonable to 

interpret the first criterion to require that the trust be for the sole benefit of that beneficiary. 

Under the third criterion of Section 1396p(d)(4)(A), a qualified special needs trust requires that "the State receive 

all amounts remaining in the trust upon the death of such individual up to an amount equal to the total medical 

assistance paid on behalf of the individual under a State plan under this subchapter." 42 U.S.C. § 1396p(d)(4)(A). 

See also POMS SI 01120.203(B)(1). Citing POMS SI 01120.203, the administrative law judge held that, "to qualify for 

the special needs trust exception, the trust must contain specific language as set forth in the third requirement." 

PAGEID 272. The administrative law judge found that the trust at issue in this case failed to meet the third criterion 

because Item II(D) of the trust "provides for reimbursement only to the State of Ohio." Id. Plaintiff challenges this 

finding. 

Specifically, plaintiff again argues that the administrative law judge erred in relying on the POMS. According to 

plaintiff, "[t]he ALJ's assertion that `[t]o qualify for the special needs trust exception, the trust must contain 

specific language that provides that upon the death of the individual, the State(s) will receive all amounts 

remaining in the trust, up to an amount equal to the total amount of medical assistance paid on behalf of the 

individual under the State Medicaid plan(s)' is simply not a requirement of either Ohio or federal law." Statement 

of Errors, pp. 7-8. Plaintiff's argument is without merit. 

Item II(D) of the trust requires that the State of Ohio be reimbursed, upon plaintiff's death, for "the total medical 

assistance paid on behalf of the beneficiary under the State's Medicaid program, including the Home and 

Community Based Services Waiver Programs. PAGEID 46-47. Limiting reimbursement for medical assistance paid 

on behalf of plaintiff under a single state's Medicaid plan is contrary to the requirement of Section 1396p(d)(4)(A) 

that "the State will receive all amounts remaining in the trust upon the death of such individual up to an amount 

equal to the total medical assistance paid on behalf of the individual under a State plan." See 42 U.S.C. § 

http://scholar.google.com/scholar_case?case=10471564864670791683&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
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1396p(d)(4)(A). POMS 01120.203(B)(1)(h) provides that "the trust must contain specific language that provides 

that upon the death of the individual, the State(s) will receive all amounts remaining in the trust, up to an amount 

equal to the total amount of medical assistance paid on behalf of the individual under the State Medicaid plan(s)." 

The POMS also provides that the "trust must provide payback for any State(s) that may have provided medical 

assistance under the State Medicaid plan(s) and not be limited to any particular State(s)." Id. 

The requirement that a special needs trust not limit reimbursement of Medicaid benefits to any particular state is 

consistent with Section 1396p(d)(4)(A) and is reasonable. As noted by the administrative law judge, "[t]here is no 

guarantee that the claimant will only live in Ohio." PAGEID 273. Moreover, as noted supra, the United States Court 

of Appeals for the Eighth Circuit recently held that the provisions in POMS SI 01120.203B "warrant relatively strong 

Skidmore deference" because 

[t]he relevant POMS provisions fall squarely within the SSA's area of expertise. In addition, the POMS provisions 

demonstrate valid reasoning; that is, the detailed process required for establishing qualifying special-needs trusts 

contained in the POMS is consistent with "Congress's command that all but a narrow class of an individual's assets 

count as a resource when determining the financial need of a potential SSI beneficiary." Finally, the provisions 

interpreting § 1396p(d)(4)(A) are part of a relatively long-standing and consistent interpretation that ensures 

universal applicability of the statute. 

Draper, 779 F.3d at 561-62 (internal citations omitted). Accordingly, the Court finds no error in the administrative 

law judge's evaluation of the third criterion. 

Plaintiff next argues that the administrative law judge erred by relying on the POMS and not Ohio law to interpret 

the trust. Statement of Errors, pp. 14-18. According to plaintiff, the administrative law judge should have applied 

"state law for questions regarding the availability of the trust, specific language required for a trust, and whether 

the trust complied with federal and state law." Id. at p. 14. Plaintiff reasons that the trust at issue in this case 

should be recognized as a special needs trust under 42 U.S.C. § 1396p(d)(4)(A) because it was called a "Medicaid 

Payback Trust," was intended to be a special needs trust, and "passed muster under the scrutiny of the Franklin 

County Department of Job & Family Services." Statement of Errors, pp. 10, 14-18. Plaintiff perceives no 

"reasonable policy objective" in including the trust as a countable resource when "the Medicaid agency in Ohio has 

not objected to the trust." Id. at p. 10. The administrative law judge considered — and rejected — this argument as 

follows: 

The "intentions" of the original trust document have been meticulously considered per the directive of the Appeals 

Council. However, as precisely articulated earlier in this decision, the January 2007 "reformation" and July 2008 

"amendment", regardless of what phrases are chosen by counsel, still do not qualify for the trust exception 

outlined in Section 1917(d)(4)(A). 

It is important to recognize that the Agency-approved POMS are in place to provide guidance on what trusts can 

and cannot state in order to maintain eligibility for Supplemental Security Income. If the general "intent" argument 

were accepted in every trust case, then an undeniable precedent would be established, thereby creating an 

unintended avenue for every individual who drafts a trust to assert that they "intended" to conform to the policy 

they are alleged to be in conflict with. Eliminating disparities and conflicts is most certainly a purpose of POMS. 

PAGEID 275. The Court agrees with the reasoning of the administrative law judge. Although plaintiff may have 

intended to create a special needs trust, the trust simply does not meet the requirements of a special needs trust 

under 42 U.S.C. § 1396p(d)(4)(A). 

Having carefully considered the entire record in this action, the Court concludes that the findings of the 

administrative law judge are supported by substantial evidence and employed the proper legal standards. It is 

therefore RECOMMENDED that the decision of the Commissioner be AFFIRMED and that this action be DISMISSED. 

http://scholar.google.com/scholar_case?case=16752107567685903428&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
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IV. Procedure on Objections 

If any party seeks review by the District Judge of this Report and Recommendation, that party may, within fourteen 

(14) days, file and serve on all parties objections to the Report and Recommendation, specifically designating this 

Report and Recommendation, and the part thereof in question, as well as the basis for objection thereto. 28 U.S.C. 

§ 636(b)(1); Fed. R. Civ. P. 72(b). Response to objections must be filed within fourteen (14) days after being served 

with a copy thereof. Fed. R. Civ. P. 72(b). 

The parties are specifically advised that failure to object to the Report and Recommendation will result in a waiver 

of the right to de novo review by the District Judge and of the right to appeal the decision of the District Court 

adopting the Report and Recommendation. See Thomas v. Arn, 474 U.S. 140 (1985); Smith v. Detroit Fed'n of 

Teachers, Local 231 etc., 829 F.2d 1370 (6th Cir. 1987); United States v. Walters, 638 F.2d 947 (6th Cir. 1981). 

[1] The parties agree that POMS SI 01120.203(B)(1) accurately sets forth the requirements of a special needs trust 

under 42 U.S.C. § 1396p(d)(4)(A). 

[2] Plaintiff's Statement of Errors cites only to the vacated February 26, 2009 administrative decision. In addition to 

the arguments noted supra, plaintiff also argues that the administrative law judge refused to acknowledge the 

2007 reformation of the trust and that the administrative law judge improperly relied on POMS SI 

01120.203(B)(3)(a) to find that the trust's provision for payment of burial expenses and administrative costs 

rendered the State of Ohio a secondary beneficiary. See Statement of Errors, pp. 9, 13-14. As noted supra, the 

administrative law judge's February 26, 2009 decision was vacated by the Appeals Council on January 30, 2013, 

PAGEID 302-07, and the administrative law judge's January 3, 2014 decision is the final decision of the 

Commissioner of Social Security. In any event, the 2014 administrative decision acknowledged the 2007 

reformation of the trust and did not rely on POMS SI 01120.203(B)(3)(a). Although the administrative law judge did 

not consider that the trust was again reformed on July 18, 2008, see PAGEID 30-35, 249, plaintiff does not mention 

the 2008 reformation of the trust in his Statement of Errors. The Court has interpreted the remainder of plaintiff's 

argument to apply to the administrative law judge's January 3, 2014 decision. 

 

 

http://scholar.google.com/scholar_case?case=5431597347111227982&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=13080276704035251976&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=13080276704035251976&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=2994851769959644560&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=5841851941492670683&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003#r[1]
http://scholar.google.com/scholar_case?case=5841851941492670683&q=Civil+Action+no.2:14-cv-2352&hl=en&as_sdt=40003#r[2]
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Ham v. Colvin, Dist. Court, D. Nebraska 2015 

IAN HAM, by and through his Legal Guardian, SANDRA HAM, Plaintiff, 

v. 

CAROLYN W. COLVIN, Acting Commissioner of the Social Security Administration, Defendant. 

No. 4:14-CV-3065. 

United States District Court, D. Nebraska. 

April 17, 2015. 

MEMORANDUM AND ORDER 

JOHN M. GERRARD, District Judge. 

The plaintiff, Ian Ham, appeals from a decision of the Social Security Administration (SSA) finding that his special 

needs trust was a countable resource of sufficient value to require suspension of his supplemental security income 

(SSI) benefits. The Court has considered the parties' filings and the administrative record, and will affirm the 

Commissioner's decision. 

BACKGROUND 

Before relating the particular facts of this case, it will help to understand the statutory framework. Under Title XVI 

of the Social Security Act, "[e]very aged, blind, or disabled individual who is determined . . . to be eligible on the 

basis of his income and resources shall . . . be paid benefits by the Commissioner of Social Security." 42 U.S.C. § 

1381a. But if such a person is unmarried and his or her countable resources exceed $2,000, he or she loses 

eligibility for SSI benefits. 42 U.S.C. § 1382(a)(3)(B). Some assets are exempt from being counted, however, 

including special needs trusts as they are defined by 42 U.S.C. § 1396p(d)(4)(A). 42 U.S.C. § 1382b(e)(5). 

Specifically, a trust is not countable under § 1396p(d)(4)(A) if it is 

[a] trust containing the assets of an individual under age 65 who is disabled . . . and which is established for the 

benefit of such individual by a parent, grandparent, legal guardian of the individual, or a court if the State will 

receive all amounts remaining in the trust upon the death of such individual up to an amount equal to the total 

medical assistance paid on behalf of the individual under a State [Medicaid] plan. . . . 

The plaintiff in this case is a disabled adult who began receiving SSI benefits in 1991. T14. The plaintiff's mother is 

his legal guardian. T18-21. The plaintiff was injured in an accident at the Beatrice Community Hospital and sued the 

hospital and a doctor in state court. T33. The hospital and doctor, and their insurer, offered to settle the claim. 

T33. In August 2011, the county court approved the settlement, which provided for a sum of money to be placed 

into a special needs trust. T34, T118. The Ian Ham Trust was created for that purpose. T23-31. 

The plaintiff's mother was established as the trustee of the Trust. T23. The Trust instrument also expressly named 

the plaintiff's mother as the grantor of the Trust. T23. As relevant, art. II(f) of the Trust provided that upon the 

plaintiff's death, the trustee would use the Trust principal to pay the plaintiff's final expenses, then distribute the 

remaining principal to the plaintiff's heirs. T25. But as required by § 1396p(d)(4)(A), the Trust also provided that 

notwithstanding art. II(f), "upon the distribution date, the trustee shall reimburse to the State (or other Medicaid 

payor) all amounts remaining in the trust, up to the total amounts of medical assistance paid, if any, to or on 

behalf of the beneficiary." T25. 

Another provision of the Trust, however, provided for early termination of the Trust under certain circumstances. 

Art. II(e), titled "Shielding trust from third parties," provided: 

http://scholar.google.com/scholar?scidkt=1309137936458971060&as_sdt=2&hl=en


50 
 

The trustee shall have no power to pay or apply trust income or principal to pay or reimburse any governmental or 

institutional agency, payor or provider or "public resources". In the event and to the extent (i) any such 

governmental or institutional agency, payor or provider shall determine, that provisions of this trust are ineffective 

or are to be disregarded for purposes of determining the beneficiary's eligibility for statutorily provided "public 

resources" or (ii) a court of competent jurisdiction shall determine . . . that this trust is or may be subject to 

garnishment, attachment, levy, execution, or bankruptcy proceeding instituted by any creditor against the 

beneficiary, then, in the trustee's discretion, this trust may thereupon terminate and its then principal shall be 

distributed free of trust (i) to such one or more persons or tax-exempt charitable organizations as the grantors or 

the survivor of them or, after the surviving grantor's death, the then acting trustee, shall appoint by written 

instrument delivered to the trustee, or, in default of effective appointment, (ii) in accordance with provisions of 

[art. II(f)] to such person therein described who shall then be living in the same manner as though the beneficiary's 

death had then occurred. 

T25. That provision is the source of the trouble. 

In September 2011, the SSA notified the plaintiff that his SSI benefits would be suspended because he had 

resources worth more than $2,000. T40. The notice specifically identified the Trust as the asset that exceeded the 

resource limit. T49. The plaintiff asked for reconsideration. T73. But the SSA regional office found that art. II(e) of 

the Trust—the early termination provision—did not provide reimbursement to the State for medical assistance 

upon early termination. T76, T81. Therefore, the Trust was a countable resource. T76-77, T81. So, the SSA denied 

reconsideration. T78. 

The plaintiff asked for a hearing by an administrative law judge (ALJ). T82. Attached to the hearing request form 

was a letter from plaintiff's counsel, and attached to the letter was a copy of a letter to the plaintiff's mother from 

the Nebraska Department of Health and Human Services (NDHHS), indicating that a copy of the Trust had been 

forwarded to NDHHS's "Central Office Program Specialist in Lincoln" and that "they have stated that the trust is an 

excluded resource." T84-86. And the plaintiff submitted a brief to the ALJ arguing that the Trust was a viable 

"Special Needs Trust within the meaning of 42 U.S.C. § 1396p(d)(4)(A)." T90. 

But, after a hearing, the ALJ concluded that the Trust did not satisfy the requirements for exclusion, and that the 

plaintiff's SSI benefits were correctly suspended. T14-17. The ALJ found that the early termination clause did not 

comply with the recapture requirement of § 1396p(d)(4)(A) because the grantor, whom the ALJ found to be the 

plaintiff's mother, had discretion to dispose of the Trust proceeds in the event of early termination. T16. And the 

ALJ rejected the plaintiff's argument that the SSA should defer to the decision of the NDHHS regarding the 

excludability of the Trust, stating that he was not bound by determinations made by separate government entities. 

T16. 

The plaintiff sought review by the Appeals Council of the SSA, which denied the plaintiff's request. T3-9. The 

plaintiff's complaint seeks review of the ALJ's decision as the final decision of the Commissioner under sentence 

four of 42 U.S.C. § 405(g). Filing 1. 

STANDARD OF REVIEW 

The Court reverses the findings of the Commissioner only if they are not supported by substantial evidence or 

result from an error of law. See, Draper v. Colvin, 779 F.3d 556, 559 (8th Cir. 2015); Rodysill v. Colvin, 745 F.3d 947, 

949 (8th Cir. 2014). Substantial evidence is less than a preponderance, but enough that a reasonable mind would 

find it adequate to support the Commissioner's conclusion. Draper, 779 F.3d at 559. If substantial evidence 

supports the Commissioner's conclusions, the Court does not reverse even if it would reach a different conclusion, 

or merely because substantial evidence also supports the contrary outcome. Id. And whether the ALJ based his 

decision on a legal error is reviewed de novo. Id. 

http://scholar.google.com/scholar_case?case=16752107567685903428&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=7897133538462304864&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=7897133538462304864&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=16752107567685903428&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003


51 
 

DISCUSSION 

At issue is whether the Trust, as originally executed,
[1]

 was an exempt resource pursuant to § 1396p(d)(4)(A), as 

incorporated by § 1382b(e)(5).
[2]

 As set forth above, a trust is exempt pursuant to § 1396p(d)(4)(A) if it 

• contains the assets of an individual under age 65 and who is disabled; and 

• is established for the benefit of such individual through the actions of a parent, grandparent, legal guardian, or a 

court; and 

• provides that the State will receive all amounts remaining in the trust upon the death of the individual up to an 

amount equal to the total medical assistance paid on behalf of the individual under a State Medicaid plan. 

See id.; see also POMS SI 01120.203(B)(1). The Trust fails the final requirement. The recapture provision of the 

Trust—art. II(g)—is an exception to the distribution-on-death provision of the Trust. Art. II(g) effectively mandates 

recapture on the plaintiff's death. T25. But if the early termination provision—art. II(e)—is triggered, the grantor 

may direct distribution to any person or tax-exempt charitable organization chosen by the grantor. If the trust is 

terminated early, art. II(f)—and by extension, art. II(g)—is only triggered if the grantor fails to effectively appoint a 

residual beneficiary. 

And the SSA's Program Operations Manual System ("POMS") guidelines provide that for purposes of SSI eligibility, 

a trust that contains an early termination provision may not be excepted as a resource unless the State would 

recapture amounts paid for medical assistance upon early termination. POMS SI § 01220.199(F)(1). That 

interpretation is not unreasonable: an early termination provision that avoided recapture would have the effect of 

avoiding the statutory requirement of recapture upon the beneficiary's death.
[3]

 And the POMS guidelines 

interpreting § 1396p(d)(4)(A) are entitled to "relatively strong" deference from the Court. Draper, 779 F.3d at 560-

62; see Rodysill, 745 F.3d at 950; see also Wash. State Dep't of Soc. & Health Servs. v. Guardianship Estate of 

Keffeler, 537 U.S. 371, 385-86 (2003). 

The plaintiff offers three arguments for why, he says, the Trust's recapture clause actually applies to the early 

termination provision. First, he contends that the ALJ should have looked outside the Trust instrument to 

determine who the "actual grantor" was. Filing 14 at 6-7. Second, he contends that the SSA should have deferred 

to the determination of the NDHHS that the Trust was an exempt resource. Filing 14 at 7-9. And third, he argues 

that the plaintiff's mother would be precluded, by her fiduciary duty as the plaintiff's guardian, from avoiding 

recapture. Filing 14 at 9-10. The Court will address each argument in turn. 

"ACTUAL GRANTOR" 

First, the plaintiff contends that the ALJ should have looked outside the Trust instrument to determine who the 

"actual grantor" or settlor of the Trust was. He argues that the ALJ failed to do that, which he suggests is per se 

error requiring reversal. Filing 14 at 6-7. And he asserts that if the "actual grantor" is determined then, somehow, 

the Trust is consistent with § 1396p(d)(4). Filing 14 at 7. The plaintiff's argument in that regard is hard to follow, 

but as best the Court can determine, it goes like this: the early termination provision permits the "grantor" to 

designate a residual beneficiary in the event of early termination, but if the "grantor" is not the plaintiff's mother—

that is, if the grantors are the tortfeasors who were the source of the funds—then they are legally constrained 

from designating a residual beneficiary. T90. So, if the Trust is terminated early, then the first contingency will 

always fail, and the fallback contingency, art. II(f), will always be triggered, along with the recapture provision. T95. 

The plaintiff's initial contention that the ALJ's analysis was incomplete is easily disposed of. The ALJ considered the 

plaintiff's argument about the "actual grantor" at length, and concluded that the plaintiff's mother was the grantor 

for purposes of interpreting the Trust. T16. That was a reasonable conclusion, because that's what the Trust 

expressly says. T23. The ALJ simply did not find the plaintiff's argument to the contrary persuasive. And neither 

does the Court.
[4]

 

http://scholar.google.com/scholar_case?case=14104610351619713332&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003#[1]
http://scholar.google.com/scholar_case?case=14104610351619713332&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003#[2]
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The plaintiff cites In re Nat'l Gypsum Co., 257 B.R. 184 (Bankr. N.D. Tex. 2000) for the proposition that the Court 

should look through the trust instrument to determine the source of the trust res in order to determine who the 

"actual grantor" is for the trust. Filing 14 at 6. Having reviewed In re Nat'l Gypsum Co., the Court is unable to 

discern how it supports that proposition, particularly in this context. But the Court is willing to accept that there 

may be situations in which it is important to determine the source of the trust res. See POMS SI 01120.200(B)(2); 

cf. Draper, 779 F.3d at 563. This is not such a situation, because the question here is not the identity of the 

"grantor" for Social Security Act purposes—the question is who is authorized, by the Trust, to exercise the 

authority conferred by art. II(e) to appoint a residual beneficiary. And that is plainly the plaintiff's mother. 

The plaintiff is essentially asking the Court to construe the Trust so that the "grantor" named on page 1 of the Trust 

instrument is not the "grantor" on page 3 of the Trust instrument. But a trust is only subject to construction if the 

language of the trust is not clear. Thorson v. Neb. Dep't of Health & Human Servs., 740 N.W.2d 27, 33 (Neb. 2007). 

If the language clearly expresses the settlor's intent, the rules of construction do not apply. Id. There is no 

ambiguity in this instrument on this point. 

And even if there was a latent ambiguity of some kind, the applicable rules of construction would still not help the 

plaintiff. The primary rule of construction for trusts is that a court must, if possible, ascertain the intention of the 

testator or creator. In re Family Trust Created Under Akerlund Trust of January 6, 1974, 784 N.W.2d 110, 114 (Neb. 

2010). In interpreting a trust, the entire instrument, all its parts, and its general purpose and scope are to be 

considered; no parts are to be disregarded as meaningless if any meaning can be given them consistent with the 

rest of the instrument. Id. But the plaintiff is asking the Court to look outside the four corners of an unambiguous 

instrument in order to flatly contradict the plain language of art. I(d)—and to do so for the express purpose of 

reading art. II(e) out of the Trust as well. In the process, the Court would be required to endorse a number of 

untenable conclusions about the settlor's intent. For instance, in the event of the plaintiff's death, if he has no 

living descendants, the residual beneficiary of the Trust is the grantor. So, not only would arts. I(d) and II(e) be 

dead letters—the Court would also need to find that the settlor intended for the plaintiff's residual beneficiary to 

be the tortfeasors with whom he had settled a tort claim. There is, in short, no sense to the plaintiff's proposed 

construction of the Trust instrument.
[5]

 

NDHHS DETERMINATION 

The plaintiff argues that the ALJ should have followed the determination made by the NDHHS that the Trust was an 

exempt resource. Filing 14 at 6-9. He asserts that the NDHHS uses the same criteria for evaluating a trust for 

Medicaid eligibility purposes as the SSA uses for SSI purposes.
[6]

 Filing 14 at 8. So, he says, the NDHHS 

determination was "substantial evidence in the record as a whole" to support a finding in his favor.
[7]

 Filing 14 at 8. 

And he criticizes the ALJ for noting, in a parenthetical, that the NDHHS determination was "not contained on 

record." T16. 

To begin with, there was evidently some question about whether the NDHHS letter referencing the Trust—which 

was attached to another letter, which was attached to the hearing request form—was properly placed before the 

ALJ. See T8. And the letter itself refers to the existence of a decision, but does not clearly explain its scope or basis. 

But leaving that aside, the ALJ quite clearly accepted the existence of the decision—he simply disagreed with it. 

And he was free to do so. It is true that in some contexts, such as a disability determination, the ALJ should 

consider another agency's findings. See, e.g., Pelkey v. Barnhart, 433 F.3d 575, 579-80 (8th Cir. 2006); Morrison v. 

Apfel, 146 F.3d 625, 628 (8th Cir. 1998); Jenkins v. Chater, 76 F.3d 231, 233 (8th Cir. 1996). But they are not 

binding. See id. And the terms of a trust created by a written instrument are determined as a matter of law. Cf., 

Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 111-13 (1989); Akerlund Trust, 784 N.W.2d at 114. The Court 

can see no compelling reason why the ALJ would have been required to defer to another agency's decision on 

what was, essentially, a question of law— particularly when that agency's reasoning was not explained in the 

record. 

http://scholar.google.com/scholar_case?case=3287920594308925083&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
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http://scholar.google.com/scholar_case?case=8764432493845636029&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=14104610351619713332&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003#[5]
http://scholar.google.com/scholar_case?case=14104610351619713332&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003#[6]
http://scholar.google.com/scholar_case?case=14104610351619713332&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003#[7]
http://scholar.google.com/scholar_case?case=7094956069125203890&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=14446106736046505872&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=14446106736046505872&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=7772953166128834787&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=9179563281887824402&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=8764432493845636029&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003


53 
 

MOTHER'S FIDUCIARY DUTY AS GUARDIAN 

Finally, the plaintiff argues that because the plaintiff's mother is also his guardian, 

she has fiduciary obligations to her ward which are limited by the powers enumerated in the court's order. It is not 

permissible for a person in a fiduciary capacity to utilize his or her position for the agent's or a third party's benefit 

in a substantially gratuitous transfer. As such, under the provisions of [art. II(e) of the Trust] the mother cannot 

exercise any action other than to have the proceeds of the trust distributed "in accordance with paragraph (f) of 

this article." 

Filing 14 at 9-10 (citations omitted). 

There are three problems with this argument. First, the Court cannot find where, if at all, it was presented to the 

ALJ. See T89-99. And generally, a party seeking judicial review of an agency action must exhaust available agency 

remedies and may not proceed upon an argument not made to the agency. See, McCarthy v. Madigan, 503 U.S. 

140, 144-45 (1992); Nasser v. Astrue, 248 F. App'x 766, 768 (8th Cir. 2007); Harwood v. Apfel, 186 F.3d 1039, 1042 

(8th Cir. 1999). Second, the fact that the plaintiff's mother is currently both the grantor of the Trust and the 

plaintiff's guardian does not mean it will always be so. Someone else could be named as guardian at any time, 

meaning that the fiduciary duty upon which the plaintiff relies would be relieved. And finally, the Court cannot see 

why the guardian's fiduciary duty to the plaintiff would require her, in the event of early termination, to distribute 

the Trust principal to the plaintiff's heirs pursuant to art. II(f), as if he was dead. That would, in fact, seem to run 

counter to any fiduciary obligation to act solely for the plaintiff's benefit. See In re Estate of Hedke, 775 N.W.2d 13, 

29 (Neb. 2009). There are any number of ways for art. II(e) of the Trust to escape recapture, even when the 

guardian and grantor are the same person. 

CONCLUSION 

For the foregoing reasons, the Court finds no merit to the plaintiff's arguments that the ALJ erred in determining 

that the Trust, as originally executed, was a countable resource for purposes of SSI eligibility. The ALJ's decision 

was not contrary to law, and it was supported by substantial evidence. Therefore, the Court finds that the 

Commissioner's decision should be affirmed. 

IT IS ORDERED: 

1. The Commissioner's decision is affirmed. 

2. The plaintiff's complaint is dismissed. 

3. The parties shall bear their own costs. 

4. A separate judgment will be entered. 

[1] The plaintiff represents that the Trust has since been amended through the county court, and that the SSA is 

satisfied with the amended trust provisions. Filing 14 at 3. So the scope of this appeal is limited to potentially past-

due benefits. 

[2] The plaintiff's counsel refers, at different times, to both § 1396p(d)(4)(A) and § 1396p(d)(4)(B)(ii). For instance, 

the Trust itself references § 1396p(d)(4)(B)(ii), as does the plaintiff's request for hearing and brief to this Court. 

See, T26, T84; filing 14 at 7-8, 10. But the plaintiff's brief to the ALJ relies upon § 1396p(d)(4)(A). Section 

1396p(d)(4)(A) provides for special needs trusts, while § 1396p(d)(4)(B) recognizes income trusts, i.e. "Miller 

trusts." See Wong v. Daines, 582 F. Supp. 2d 475, 483 (S.D.N.Y. 2008). Those provisions contain similar-looking 

recapture requirements, but they are not interchangeable: both special needs trusts and Miller trusts are exempt 

from counting for Medicaid purposes, but Miller trusts are not exempt from counting for SSI purposes. See § 

1382b(e)(5). So, only § 1396p(d)(4)(A) is relevant here. 

http://scholar.google.com/scholar_case?case=8834930231715492803&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=8834930231715492803&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=14585297111106910987&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=14585297111106910987&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=690230120084631923&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=690230120084631923&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=14104610351619713332&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003#r[1]
http://scholar.google.com/scholar_case?case=14104610351619713332&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003#r[2]
http://scholar.google.com/scholar_case?case=1693526584261203995&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
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[3] The statutory text does not specifically address early termination provisions, so the SSA may fill the statutory 

gap through interpretation. See Draper, 779 F.3d at 560. The SSA's construction of the statute is permissible, cf. id., 

but more importantly, the plaintiff has never argued otherwise—that is, the plaintiff has not asked the Court to 

consider whether the POMS guidelines regarding early termination provisions are contradicted by the statutory 

text, so he has waived any argument in that regard. 

[4] And that's a good thing for the plaintiff, too. The plaintiff seems not to have thought through the implications 

of his argument: if the plaintiff's mother is not the "grantor," then there is a very real chance that the Trust was 

not "established for the benefit of [the plaintiff] through the actions of a parent, grandparent, legal guardian or a 

court." See POMS SI 01120.203(B)(1)(a). And if that was the case, the plaintiff's opportunity to create a special 

needs trust might have been irrevocably lost. See Draper, 779 F.3d 556. 

[5] And even beyond that, the plaintiff does not adequately explain why the "actual grantor" would not still be 

authorized by the Trust instrument to designate a residual beneficiary in the event of early termination, thereby 

avoiding the recapture provision. The plaintiff asserts that "[t]he order of the County Court did not give the 

hospital and/or the physician and/or their insurer any other authority regarding the trust other than to fund 

same." T90. The county court, however, specifically approved the Trust instrument. T35. It is not clear why the 

county court would need to authorize the exercise of authority conferred by that instrument. But the Court has 

gone too far down this rabbit hole already. 

[6] The government claims that it is "unsubstantiated" whether the same resource-counting provisions are used by 

the SSA and the NDHHS. Filing 17 at 8. On that point, at least, the Court disagrees. Compare POMS SI 

01120.203(B)(1)(a) with 477 Neb. Admin. Code § 21-001.15A13b(1)(a) (2014). 

[7] The plaintiff's argument turns the Court's standard of review on its head. Asking whether the ALJ's decision was 

supported by substantial evidence is the same as asking whether there was enough evidence to support the 

decision—in other words, the question is not whether there may have been evidence pointing the other way. It is 

entirely possible to have substantial evidence on both sides, and if the ALJ's decision is supported by substantial 

evidence, it should be affirmed even if substantial evidence would also support the opposite outcome. See, Smith 

v. Colvin, 756 F.3d 621, 625 (8th Cir. 2014); Medhaug v. Astrue, 578 F.3d 805, 813 (8th Cir. 2009). 

 

http://scholar.google.com/scholar_case?case=14104610351619713332&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003#r[3]
http://scholar.google.com/scholar_case?case=16752107567685903428&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=14104610351619713332&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003#r[4]
http://scholar.google.com/scholar_case?case=16752107567685903428&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=14104610351619713332&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003#r[5]
http://scholar.google.com/scholar_case?case=14104610351619713332&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003#r[6]
http://scholar.google.com/scholar_case?case=14104610351619713332&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003#r[7]
http://scholar.google.com/scholar_case?case=10616760740287146504&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=10616760740287146504&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
http://scholar.google.com/scholar_case?case=16122911748689401176&q=Ian+Ham+v+Colvin&hl=en&as_sdt=40003
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NEW POMS 

SI 01130.740 Achieving a Better Life Experience (ABLE) Accounts 

CITATIONS: Public Law 113–295 The Stephen Beck, Jr., Achieving a Better Life Experience Act (ABLE Act) – Enacted December 19, 

2014 

A. What is an ABLE Account? 

An Achieving a Better Life Experience (ABLE) account is a type of tax-advantaged account that can be used to save funds for the 

disability-related expenses of the account’s designated beneficiary, who must be blind or disabled by a condition that began prior to 

the individual’s 26th birthday. 

An ABLE program can be established and maintained by a State or a State agency directly or by contracting with a private company 

(an instrumentality of the State). An eligible individual can open an ABLE account through the ABLE program of the individual’s State 

of residence. If an eligible individual’s State of residence does not have an ABLE program but has contracted with another State, the 

eligible individual can open an ABLE account through that other State’s ABLE program. 

An eligible individual can be the designated beneficiary of only one ABLE account, which must be administered by the ABLE program 

of the State in which he or she lives or, if the designated beneficiary lives in a contracting State, by the ABLE program of the State 

with which the State of the individual’s residence has contracted. If the designated beneficiary of an ABLE account moves to another 

State, then the individual must transfer his or her ABLE account to the new State of residence or, if the new State of residence is a 

contracting State, to the ABLE program of the State with which the new State of residence has contracted. 

Upon the death of the designated beneficiary, funds remaining in the ABLE account, after payment of any outstanding qualified 

disability expenses, are used to reimburse the State(s) for certain Medical Assistance (Medicaid) benefits the designated beneficiary 

received. 

B. Definition of terms 

1. Designated beneficiary 

The designated beneficiary is the eligible individual who established and is the owner of the ABLE account. To be an eligible 

individual, he or she must be: 

a. eligible for Supplemental Security Income (SSI) based on disability or blindness that began before age 26; 

b. entitled to Disability Insurance Benefits (DIB), Childhood Disability Benefits (CDB), or Disabled Widow’s or Widower’s 

Benefits (DWB) based on disability or blindness that began before age 26; or 

c. someone who has certified, or whose parent or guardian has certified, that he or she: 

o has a medically determinable impairment meeting certain statutorily specified criteria; or, 

o is blind; and, 

o the disability or blindness occurred before age 26. 

NOTE: No inference regarding disability under the Social Security Act may be drawn from a disability certification. 

2. Contributions 

A contribution is the deposit of funds into an ABLE account. Any person can contribute to an ABLE account. (Note that “person,” as 

defined by the Internal Revenue Code, includes an individual, trust, estate, partnership, association, company, or corporation.) 

However, the Internal Revenue Service (IRS) limits the total annual contributions any ABLE account can receive from all sources to 

the amount of the per-donee gift-tax exclusion in effect for a given calendar year. For 2016, that limit is $14,000. 

3. Distributions 

A distribution is the withdrawal or issuance of funds from an ABLE account. The designated beneficiary or the person with signature 

authority determines when distributions are made. Distributions may be made only to or for the benefit of the designated 

beneficiary. 

4. Person with signature authority 

A person with signature authority can establish and control an ABLE account for a designated beneficiary who is a minor child or is 

otherwise incapable of managing the account. The person with signature authority must be the designated beneficiary's parent, legal 

https://www.congress.gov/113/plaws/publ295/PLAW-113publ295.pdf
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guardian, or agent acting under power of attorney. For SSI purposes, we always consider the designated beneficiary to be the owner 

of an ABLE account, regardless of whether someone else has signature authority over it. 

5. Qualified disability expenses 

Qualified disability expenses (QDEs) are expenses related to the blindness or disability of the designated beneficiary and that are for 

the benefit of the designated beneficiary. In general, a QDE includes, but is not limited to, the following types of expenses: 

 Education; 

 Housing; 

 Transportation; 

 Employment training and support; 

 Assistive technology and related services; 

 Health; 

 Prevention and wellness; 

 Financial management and administrative services; 

 Legal fees; 

 Expenses for ABLE account oversight and monitoring; 

 Funeral and burial; and, 

 Basic living expenses 

6. Rollover 

A rollover is the distribution of all or some of the funds from one ABLE account to the ABLE account of a member of the original, 

designated beneficiary's family. For the purposes of a rollover, a member of the designated beneficiary's family means a sibling, 

which includes step-siblings and half-siblings, whether by blood or by adoption. 

7. ABLE Program 

An ABLE program is the program established and maintained by a State (or agency or instrumentality thereof) through which the 

residents of that State, or the residents of a contracting State, can open ABLE accounts. 

8. Qualified disability expense (QDE) for housing 

Housing expenses for purposes of an ABLE account are the same as they are for in-kind support and maintenance purposes, except 

that they do not include food. QDEs for housing are payments for: 

 Mortgage (including property insurance required by the mortgage holder); 

 Real property taxes; 

 Rent; 

 Heating fuel; 

 Gas; 

 Electricity; 

 Water; 

 Sewer; or 

 Garbage removal. 

C. When to exclude ABLE account contributions, balances, earnings, and distributions 

1. Exclude contributions 

Exclude contributions to an ABLE account from the income of the designated beneficiary. This includes rollovers from a family 

member's ABLE account to an SSI recipient's ABLE account. 

NOTE: Do not deduct contributions from the countable income of the person who makes the contribution. The fact that a person 

uses his or her income to contribute to an ABLE account does not mean that income is not countable for SSI purposes. For example, 

a recipient or deemor can have contributions automatically deducted from his or her paycheck and deposited into an ABLE account. 

In this case, include the income used to make the ABLE-account contribution in the recipient or deemor's gross wages. 

2. Exclude ABLE account earnings 

The funds in an ABLE account are invested and can accrue interest, earn dividends, and otherwise appreciate in value. Such earnings 

increase the account's balance. Exclude any earnings an ABLE account receives from the income of the designated beneficiary. 

3. Exclude up to and including $100,000 of balance 

Exclude up to and including $100,000 of the balance of funds in an ABLE account from the resources of the designated beneficiary. 
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4. Do not count ABLE account distributions as income 

A distribution from an ABLE account is not income but is a conversion of a resource from one form to another. See SI 

01110.600B.4.Do not count distributions from an ABLE account as income of the designated beneficiary, regardless of whether the 

distributions are for non-housing QDEs, housing QDEs, or non-qualified expenses. 

5. Exclude retained distributions for non-housing related qualified disability expenses (QDE) 

Exclude from the designated beneficiary’s countable resources a distribution for a QDE other than housing if it is retained beyond 

the month received. 

This exclusion applies for as long as: 

 the designated beneficiary maintains, makes contributions to, or receives distributions from the ABLE account; 

 the distribution is unspent; and 

 the distribution is identifiable. (NOTE: Excludable funds commingled with non-excludable funds must be identifiable 

to be excluded. See SI 01130.700A.) 

NOTE : Apply normal SSI resource counting rules and exclusions to assets or other items purchased with funds from an ABLE 

account. 

a. Example of an excluded distribution 

Eric takes a distribution of $500 from his ABLE account in June 2016 to pay for a health-related QDE. His health-related expense is 

not due until September, so Eric deposits the distribution into his checking account in June. The distribution is not income in June. 

Eric maintains his ABLE account at all relevant times, and the distribution is both unspent and identifiable until Eric pays his health-

related expense in September. We therefore exclude the $500 from Eric's countable resources in July, August, and September. See SI 

01130.700 for instructions on identifying when excluded funds have been commingled with non-excluded funds. 

b. Example of an excluded QDE purchase 

Fred takes a distribution of $1,500 from his ABLE account in September 2016 to buy a QDE - a wheelchair. The wheelchair is an 

excluded resource in October and continuing, because it is an individual’s personal property required for a medical condition. See SI 

01130.430 for instructions on household goods, personal effects, and other personal property. 

D. When to count ABLE account balances and distributions 

1. Count ABLE account balance amounts over $100,000 

Count the amount by which an ABLE account balance exceeds $100,000 as a countable resource of the designated beneficiary. 

a. Rule for indefinite benefit suspension and continuing eligibility for Medicaid during periods of excess resources 
attributable to an ABLE account 

A special rule applies when the balance of an SSI recipient's ABLE account exceeds $100,000 by an amount that causes the recipient 

to exceed the SSI resource limit--whether alone or in combination with other resources. When this happens, the recipient is put into 

a special SSI suspension period where: 

 we suspend the recipient's SSI benefits without time limit (as long as he or she remains otherwise eligible); 

 the recipient retains continued eligibility for Medical Assistance (Medicaid); and 

 the individual’s eligibility does not terminate after 12 continuous months of suspension. 

We will reinstate the recipient's regular SSI eligibility for any month in which the individual’s ABLE account balance no longer causes 

the recipient to exceed the resource limit and he or she is otherwise eligible. 

NOTE: Updated instructions will be issued when additional procedures related to this special suspension status are complete. Due to 

the limitation on contributions described in this section at SI 01130.740B.2, there will be no SSI recipients in this suspension status 

for several years (until individuals have been able to contribute more than $100,000 to an ABLE account). 

Example — excess resources — recipient is suspended but retains eligibility for Medicaid 

Paul is the designated beneficiary of an ABLE account with a balance as of the first of the month of $101,000. Paul's only other 

countable resource is a checking account with a balance of $1,500. Paul’s countable resources are $2,500 and therefore exceed the 

SSI resource limit. However, since Paul's ABLE account balance is causing him to exceed the resource limit (i.e., his countable 

resources other than the ABLE account are less than $2,000), Paul’s SSI eligibility is suspended and his cash benefits stop, but he 

retains eligibility for Medicaid. 

b. Ineligibility due to excess resources other than an ABLE account 

The special suspension rule does not apply when: 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501110600#b4
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501110600#b4
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501130700#a
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501130700
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501130700
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501130430
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501130430
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501130740#b2
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 the balance of an SSI recipient's ABLE account exceeds $100,000 by an amount that causes the recipient to exceed 

the SSI resource limit; 

 but the resources other than the ABLE account alone would make the individual ineligible for SSI, due to excess 

resources 

When this happens, suspend the recipient's SSI benefits using the payment status code N04. While in N04, the recipient loses 

eligibility for Medical Assistance (Medicaid) and the individual’s SSI eligibility will terminate 12 months later if the suspension 

continues during this period. Reinstate the recipient's regular SSI eligibility and Medicaid benefits for any month in which the 

individual’s ABLE account balance and other resources no longer cause the recipient to exceed the resource limit. 

Example — combination of resources — recipient loses SSI eligibility 

Christine is the designated beneficiary of an ABLE account with a balance as of the first of the month of $101,000. Christine's only 

other countable resource is a checking account with a balance of $3,000. Christine's countable resources are $4,000 and therefore 

exceed the SSI resource limit. 

However, because her ABLE account balance is not the cause (i.e., her countable resources other than the ABLE account are more 

than $2,000), the special rule does not apply, and Christine is not eligible for SSI because of excess resources. Christine’s SSI benefits 

are suspended using payment status N04, and her Medicaid benefits will stop. 

c. Ineligibility for other reasons 

If an individual is ineligible for any reason other than excess resources in an ABLE account, the special suspension status does not 

apply. Suspend the individual’s SSI eligibility using normal procedures. 

Example – ineligibility for a reason other than excess resources in an ABLE account 

In April, Sam has a first of the month resource balance in his ABLE account of $102,500. However, Sam also has excess deemed 

income in April and will be N01 despite the excess funds in his ABLE account. Before the end of April, Sam leaves the U.S. and does 

not return until July 1. Sam will be N03 for May, June and July. If Sam still has excess resources in his ABLE account effective August 1 

and is otherwise SSI eligible, he will go into the special ABLE resource suspension status and be eligible for Medicaid. 

2. Count as a resource retained distributions for housing-related QDEs or expenses that are not QDEs 

A distribution from an ABLE account is not income, but is a conversion of a resource from one form to another. See SI 01110.600B.4. 

Count as a resource a distribution for a housing-related QDE or for an expense that is not a QDE if the distribution is retained into 

the month following the month of receipt. If the distribution is spent within the month of receipt it has no effect on eligibility. 

However, apply normal SSI resource counting rules and exclusions to assets or other items purchased with funds from an ABLE 

account 

Example – retained housing QDE is a resource 

Amy takes a distribution of $500 from her ABLE account in May to pay her rent for June. She deposits the $500 into her checking 

account in May, and withdraws $500 in cash on June 3rd and pays her landlord. This distribution is a housing-related QDE and part 

of her checking account balance as of the first of June, which makes it a countable resource for the month of June. 

E. How to verify, document, and record ABLE account balances 

1. Obtain evidence of the ABLE account 

Whenever a recipient or deemor alleges being the designated beneficiary of an ABLE account, obtain evidence that provides the 

following information: 

 the name of the designated beneficiary; 

 the State ABLE program that is administering the account; 

 the name of the person who has signature authority (if different from the designated beneficiary); 

 the unique account number assigned by the State to the ABLE account; 

 the account opened date; 

 the first-of-the-month account balance or information sufficient to derive a first-of-the-month balance. 

If the available evidence doesn't provide this information, contact the appropriate ABLE program to obtain it. 

2. Document the evidence 

Fax the evidence into the electronic folder (EF) or Non-disability Repository for Evidentiary Documents (NDReD). If you contact the 

ABLE program directly, document the information you received on a Report of Contact (DROC) in MSSICS or on a Report of Contact 

(SSA-5002) in non-MSSICS claims. 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501110600#b4
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3. Record the account on a MSSICS “Other Resource” page 

Record the account information and balance on a MSSICS Other Resource (ROTH) page. There is an ABLE account drop down under 

“Type.” See MS INTRANETSSI 013.032 for instructions on completing this screen. 

NOTE: The designated beneficiary of an ABLE account is always the owner of the account for SSI purposes. 

F. How to verify, document, and record ABLE account distributions 

1. When to develop 

Only verify a distribution when a recipient or deemor alleges retaining, or other evidence indicates he or she retained, all or part of a 

distribution into months following the month of receipt. Since distributions do not count as income, the distribution is only material 

in determining whether the recipient's countable resources exceed the limit. 

2. Verify the distribution 

Obtain evidence showing the amount of any distributions, the dates taken, and who received them (for example, whether it was paid 

directly to a vendor). Obtain and accept the recipient or deemor's allegation as to whether a distribution was or will be used for: 

 a QDE other than housing; 

 a housing QDE; or 

 an expense that is not a QDE. 

3. Exclude retained distributions for QDEs other than housing 

Exclude from the designated beneficiary’s countable resources any retained distribution or part of a distribution for a QDE other 

than housing per SI 01130.740C.5 in this section. 

Example of a retained QDE other than housing 

Elizabeth takes a distribution of $500 from her ABLE account in May to pay for a health-related QDE she expects to pay in 

September. She deposits the distribution into her checking account in May and withdraws it in September to pay the health-related 

QDE. We would exclude the $500 from Elizabeth's countable resources from June through September. Starting in June, the 

technician documents the deposit on the RFIA page inputting $500 as the “excluded amount.” She selects “Other” as the exclusion 

reason and inputs “ABLE QDE distribution” as the “other reason.” 

4. Count retained distributions for housing QDEs and expenses that are not QDEs 

Count as a resource any distribution or part of a distribution for a housing QDE or an expense that is not a QDE if it is retained into 

the month following the month of receipt. 

Example of a retained QDE for housing 

Amy takes a distribution of $500 from her ABLE account in May to pay her rent for June. She deposits the $500 into her checking 

account in May, and withdraws $500 in cash on June 3rd and pays her landlord. This distribution, which is a housing-related QDE, is 

part of her checking account balance as of the first of the month in June, which makes it a countable resource for the month of June. 

5. Record the amount excluded on the appropriate resource page 

ABLE account distributions are the conversion of a resource from one form to another. Accordingly, they continue to be a resource if 

retained into the month following the month of receipt. A retained QDE distribution is excluded from resources per SI 

01130.740F.3in this section. 

Depending on how and where they are retained, record the amount in the "amount excluded" field of the appropriate resource page 

in MSSICS with a reason of "ABLE QDE distribution." 

 

 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501130740#c5
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501130740#f3
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501130740#f3
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REGIONAL CHIEF COUNSEL PRECEDENTS 

PS 01825.004 Arizona 

PS 15-114 OPINION: Secured Futures Pooled Special Needs Trust, formerly the 

Jewish Family and Children’s Services of Southern Arizona Pooled Trust, for SSI 

Recipients D~ and J~ 

DATE: April 22, 2015 

1. Syllabus 

This RCC opinion discusses the implications of a Trustee Agreement entered by Jewish Family & Children’s Services 
of Southern Arizona Pooled Trust (JFCS Trust) and Secured Futures, Inc. for two JFCS trust subaccounts established 
prior to the Trustee Agreement. Under the Trustee Agreement, Secured Futures became the co-trustee of the JFCS 
Trust and JFCS resigned as co-trustee. As trustee, Secured Futures operates the JFCS Trust in accordance with the 
provisions of both the JFCS Trust and the Secured Futures Pooled Special Needs Trust (SF Trust); however, in the 
event conflicts arise between the terms of the two trusts, the JFCS Trust shall govern and control. Therefore, the 
two JFCS subaccounts in question do not meet the requirements for exception of Section 1917(d)(4)(C) of the Act. 
The JFCS Trust does not provide Medicaid payback to all the states that provided medical assistance. The SF Trust 
also fails to meet the requirements for exception because it has a problematic early termination provision. 

2. Opinion 

I. INTRODUCTION 

On April 6, 2007, claimant D~’s (D~) legal guardian executed a J~ Agreement (P~) establishing an account for P~ in 
the Jewish Family & Children’s Services of Southern Arizona Pooled Trust (JFCS Trust). On November 15, 2012, 
claimant J~ (J~) also executed a Joinder Agreement (L~) establishing an account for himself in the JFCS Trust. 

On November 25, 2013, JFCS and Secured Futures, Inc. (Secured Futures) entered into an Agreement (Trustee 
Agreement) under which Secured Futures became a co-trustee of the JFCS Trust effective January 31, 2014 and 
JFCS resigned as co-trustee effective February 1, 2014. Trustee Agreement, ¶¶ 1, 2. 

Under the Trustee Agreement, Secured Futures, as successor trustee, “shall operate the [the JFCS Trust] in 
accordance with the provisions therein and in accordance with” the Secured Futures Pooled Special Needs Trust 
(SF Trust). Trustee Agreement, ¶ 3. In the event of a conflict between the JFCS Trust and the SF Trust, the JFCS 
Trust “shall govern and control.” Trustee Agreement, ¶ 3. The Trustee Agreement states that “[u]pon JFCS’s 
resignation as Co-Trustee, the Beneficiaries shall become beneficiaries of the [SF Trust]” but does not require those 
beneficiaries to execute Joinder Agreements for the SF Trust. Trustee Agreement, ¶ 4. 

P~ and L~ did not execute Joinder Agreements for the SF Trust. 

II. QUESTION 

The P~ and L~ trust accounts are not excepted from resource counting under § 1917(d)(4)(C) of the Act. 
Specifically, the accounts are subject to the terms of the JFCS Trust, which does not provide for reimbursement 
to all states that provided medical assistance to the respective beneficiaries during their lifetimes. 
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III. SHORT ANSWER 

The Parido and Ludovici trust accounts are not excepted from resource counting under § 1917(d)(4)(C) of the Act. 
Specifically, the accounts are subject to the terms of the JFCS Trust, which does not provide for reimbursement 
to all states that provided medical assistance to the respective beneficiaries during their lifetimes. 

IV. RELEVANT TRUST PROVISIONS 

A. JFCS Trust 

The Jewish Family & Children’s Services of Southern Arizona, Inc. (JFCS) established the JFCS Trust on January 6, 
2005. On November 7, 2007, JFCS amended and restated the trust. 

Article II, Trustee, states that JFCS, a non-profit association, is the trustee of the JFCS Trust. JFCS Trust, Art. II. 

Article III, Beneficiary, provides that beneficiaries are disabled individuals who have accounts with the trust; an 
individual is eligible to participate in the trust if the Social Security Administration (SSA) has determined he or she 
is disabled or if the Trustee finds that the individual is disabled as defined in the Social Security Act. JFCS Trust, Art. 
III. 

Article V, Irrevocability and Amendment, provides that the trust is irrevocable, although it may be amended by the 
trustee if necessary to carry out the purposes of the trust or to comply with the requirements of federal or state 
law to accomplish the purposes of the trust. JFCS Trust, Art. V. 

Article VI, Trust Property, states that each beneficiary shall have a separate sub-account solely for his/her benefit. 
JFCS Trust, Art. VI.A, C & D. To join the trust, a beneficiary (or parent, grandparent or legal guardian) must sign a 
Joinder Agreement (Joinder). JFCS Trust, Art. VI.B. The Trustee may pool individual sub-accounts for investment 
and management purposes. JFCS Trust, Art. VI.C. Trust property may not be refunded or withdrawn by the 
beneficiary or donor once accepted by the trustee and deposited into the trust. JFCS Trust, Art. VI.E (stating “such 
property transferred shall become irrevocably part of the trust”). 

Article VIII, Distributions, addresses how sub-account assets may be used. It provides that the trustee may, in its 
sole discretion, distribute sub-account income or principal for the beneficiary’s supplemental needs but not for 
his/her primary support or to supplant or replace public assistance benefits. JFCS Trust, Art. VIII.A-D. Sub-account 
distributions are to be made to or for the benefit of the beneficiary – and no other persons – during his/her 
lifetime. JFCS Trust, Art. VIII.E. Distributions may also be made to pay trustee compensation, expenses, and taxes. 
JFCS Trust, Art. VIII.F.1-3. 

Article IX, Distributions Upon the Death of a Beneficiary, addresses disposition of sub-account assets when a 
beneficiary dies. It provides that, upon the death of a beneficiary, any amounts remaining in his/her sub-account 
will be retained by the trust in a general account as “surplus trust property” to be used (1) for the benefit of other 
beneficiaries, or (2) to aid, provide housing, or provide supplemental support services to persons who are indigent 
and disabled as defined in the Social Security Act. JFCS Trust, Art. IX.A. To the extent the trust does not retain any 
amounts in the deceased beneficiary’s sub-account, the trustee will “pay to the State (AHCCCS) from such 
remaining amounts in the account an amount equal to the total amount of medical assistance paid on behalf of 
the beneficiary under the State’s plan under 42 U.S.C. § 1396(a) et seq.” JFCS Trust, Art. IX.B. 

Article XI, Spendthrift Provision, prevents beneficiaries from demanding or directing payment of trust principal or 
income. It also provides that beneficiaries’ interests shall not be subject to transfer, assignment, or creditors’ 
claims. JFCS Trust, Art. XI. 

Article XII, Construction and Interpretation, states that the trust shall be construed and interpreted in accordance 
with Arizona State law. JFCS Trust, Art. XII.A. If a beneficiary moves from Arizona to another State and qualifies for 
SSI or Medicaid benefits in such other State, “references to Arizona or to State in this trust shall also apply to the 
other State, but the rights of the State of Arizona (AHCCCS) as a remainder beneficiary after the death of any 
individual beneficiary shall be retained.” JFCS Trust, Art. XII.B. 

B. SF Trust 
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Secured Futures established the SF Trust on May 30, 2008. Secured Futures amended and restated the SF Trust on 
February 27, 2009. 

Article One defines “beneficiary” as a disabled person within the meaning of 42 U.S.C. § 1382c(a)(3) (Social 
Security Act § 1614(a)(4)) who has a “Beneficiary Trust Share” account, which is defined as the share or portion of 
the trust held for the individual beneficiary. 1 

Article Two, Purpose and Establishment of the Trust, states that the trust’s purpose is to hold the funds of disabled 
persons for their supplemental needs. SF Trust, Art. Two, § 2.1. Beneficiaries’ funds may be combined for 
investment and administration purposes, but are deemed to be the share of, and for the benefit of, each individual 
beneficiary. SF Trust, Art. Two, § 2.2. The trust shall be effective as to any beneficiary upon execution of a Joinder 
by the beneficiary or other grantor, approval of the Joinder by the trustee, and delivery to the trustee of assets. SF 
Trust, Art. Two, § 2.3. 

Article Five, Irrevocable Trust, states that the trust shall be irrevocable, subject to the trustee’s right to amend the 
trust under limited circumstances. SF Trust, Art. Five. 

Article Six, Establishment, Administration and Disposition of Beneficiary Trust Shares, covers the creation of an 
individual sub-account, its administration, and its disposition upon the death of the beneficiary, as follows: 

 Establishment: A beneficiary trust share is created upon the execution of a Joinder by the beneficiary (or other 
grantor), the trustee’s acceptance of the Joinder, and delivery to the trustee of assets for the sub-account. SF 
Trust, Art. Six, § 6.1. 

 Administration: The sub-account is to be used for the beneficiary’s supplemental needs during his/her lifetime 
and shall not supplant or replace government benefits. SF Trust, Art. Six, § 6.2. All sub-account deposits are 
irrevocable and non-refundable. SF Trust, Art. Six, § 6.4. The trustee has discretion in making distributions for 
the beneficiary’s benefit; disbursements may not be assigned or compelled by a beneficiary and sub-account 
assets may not be made available to his/her creditors. SF Trust, Art. Six, §§ 6.2, 6.6, 6.7. 

Disposition upon the death of the beneficiary: Upon the death of the beneficiary, any amounts remaining in his/her 
sub-account shall be used, in the trustee’s discretion, (1) for the benefit of other beneficiaries of the SF Trust, or (2) 
to provide disabled persons with equipment, medication or services. SF Trust, Art. Six, § 6.12. To the extent sub-
account funds are not retained by the trust, such funds shall be used to “repay the Medical Assistance paid by all 
states on behalf of the Beneficiary under the State Plan under Title XIX of the Social Security Act after allowable 
administrative expenses and taxes are paid.” SF Trust, Art. Six, § 6.13. After repayment of the medical expenses 
and payment of expenses and taxes, any funds remaining will be paid to beneficiaries named in the Joinder. 

Article Seven, Trustee to Trustee Transfers, addresses the early termination of a beneficiary’s sub-account if the 
trustee believes either that it cannot fulfill its fiduciary duties to a beneficiary or that the sub-account may become 
liable for a beneficiary’s basic maintenance and support. SF Trust, Art. Seven, § 7.1. Under such circumstances, the 
trustee has discretion to transfer the subaccount to (1) a comparable non-profit pooled trust organized under 42 
U.S.C. § 1396p(d)(4)(C), 

2
 or (2) a private special needs trust organized under 42 U.S.C. § 1396p(d)(4)(A). SF Trust, 

Art. Seven, § 7.1(a) & (b). 

Article Nine, Termination of the Trust during the Beneficiary’s Lifetime, permits the trustee to terminate the trust if 
it becomes impossible or impracticable to meet the trust’s objectives due to changes in the law or other 
unforeseen situations. SF Trust, Art. Nine, § 9.1. Under such circumstances, the trustee may terminate the trust 
agreement and transfer the sub-accounts to another pooled trust or individual special needs trust as provided in 
Article Seven. SF Trust, Art. Nine, § 9.1. Any funds not transferred to another trust will be used to repay the 
medical assistance paid by all States on behalf of the beneficiary and any amounts remaining will be distributed to 
the beneficiary. SF Trust, Art. Nine, § 9.2. 

C. Arizona Amendment to the SF Trust 

On August 24, 2012, Secured Futures further amended the trust to conform with certain provisions of Arizona 
State law through the Arizona Amended Secured Futures Pooled Special Trust Agreement (Arizona Amendment). 
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Paragraph 2 states that the SF Trust shall comply with certain provisions of Arizona law. The Arizona Amendment 
controls if there are conflicts between Arizona law and the trust. Ariz. Amend., ¶ 2. 

Paragraph 3 states that the Arizona State Medicaid agency shall be the primary beneficiary of the sub-account if 
the trust is terminated before or upon the death of the trust beneficiary. Ariz. Amend., ¶ 3. 

Paragraph 7 states that the trust share account established for a beneficiary “shall be for the benefit of the trust 
beneficiary.” Ariz. Amend., ¶ 7. 

The Arizona Amendment ratified and reaffirmed the SF Trust in all other respects and stated it shall remain in full 
force and effect. 

V. RELEVANT AUTHORITIES 

A. Social Security Act 

When determining eligibility for SSI, a trust established after January 1, 2000 with an individual’s assets for his or 
her own benefit is considered a resource under §§ 1613 and 1917 of the Act. Social Security Act §§ 1613(e), 
1917(d). A trust established with the assets of a disabled individual that is part of a pooled trust may be exempted 
and not counted as a resource under certain circumstances. Social Security Act §§ 1613(e)(5), 1917(d)(4)(C). To 
meet this exception: (1) the trust must be managed by a non-profit association; (2) a separate account must be 
maintained for each beneficiary of the trust; (3) accounts in the trust must be established for the sole benefit of 
the beneficiaries by a parent, grandparent, legal guardian, by the beneficiaries themselves, or by a court; and (4) 
upon the beneficiary’s death, the trust must pay the State from any remaining trust balance the total amount of 
medical assistance paid on behalf of the deceased beneficiary during his or her lifetime. Social Security Act § 
1917(d)(4)(C). 

B. Program Operations Manual System (POMS) 

Additional guidance is provided in Program Operations Manual System (POMS) SI 01120.201 (Trusts Established 
with the Assets of an Individual on or after 1/1/00) and POMS SI 01120.203 (Exceptions to Counting Trusts 
Established on or after 1/1/00). As a general rule, a trust established after January 1, 2000, with the assets of an 
individual, for his or her own benefit – even if irrevocable – must be counted as a resource. POMS SI 01120.201. 
Consistent with the Act, however, POMS recognizes there are exceptions, including trusts established to meet the 
needs of disabled individuals under § 1917(d)(4)(C) of the Act. See POMS SI 01120.201, SI 01120.203. 

To satisfy the pooled trust exception, the trust must be established by an organization that has been established 
and certified under a State nonprofit statute. POMS SI 01120.203.B.2.c; see Social Security Act § 1917(d)(4)(C)(i). 
The trust also must maintain a separate account for each trust beneficiary, although the funds may be pooled for 
investment and management purposes. POMS SI 01120.203.B.2.d; see Social Security Act § 1917(d)(4)(C)(ii). 

POMS also explains that “the trust must contain specific language that provides that, to the extent that amounts 
remaining in the individual’s account upon death of the individual are not retained by the trust, the trust pays to 
the State(s) from such remaining amounts in the account an amount equal to the total amount of medical 
assistance paid on behalf of the individual under the State Medicaid plan(s).” POMS SI 01120.203.B.2.g; see Social 
Security Act § 1917(d)(4)(C)(iv). Further, the trust must provide reimbursement to any State(s) that may have 
provided medical assistance under the State Medicaid plan(s) and payback may not be limited to any particular 
State(s) or period of time, such as after establishment of the trust. POMS SI 01120.203.B.2.g. 

The agency has interpreted “the sole benefit” requirement of § 1917(d)(4)(C) of the Act to mean the trust cannot 
benefit anyone but that individual from the time of the trust’s establishment through the remainder of the 
individual’s life. POMS SI 001120.201.F.2.a; see Social Security Act § 1917(d)(4)(C)(iii). Therefore, aside from 
payments for goods or services for the trust beneficiary and reasonable administrative expenses, the trust must 
not (1) provide a benefit to any other individual or entity during the disabled individual’s lifetime, or (2) allow for 
termination of a trust account prior to the individual’s death and payment of the assets to another individual or 
entity. POMS SI 01120.203.B.2.e. Thus, if the trust contains an early termination clause, it might not be excepted as 
a resource. See POMS SI 01120.203.B.2.e. 
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POMS SI 01120.199.F (Early Termination Provisions and Trusts) provides additional guidance as to when an early 
termination clause renders a trust a countable resource. Trusts established with the resources of an individual that 
contain an early termination clause are not to be counted as a resource if: (1) the State is designated to receive all 
amounts remaining in the trust at the time of termination up to the total amount of medical services paid on 
behalf of the beneficiary by the State, (2) after reimbursement to the State, all remaining funds are to be 
distributed to the beneficiary with the exception of certain specified expenses, and (3) the beneficiary does not 
have the power to terminate the trust. POMS SI 01120.199.F. 1. For a pooled trust established under § 
1917(d)(4)(C) of the Act, the trust need not meet the above criteria to be excepted as a resource if the early 
termination clause (1) “solely allows for transfer of the beneficiary’s assets from one [pooled] trust to another 
[pooled] trust,” and (2) contains specific language precluding disbursements other than to the secondary trust (or 
for the payment of taxes or reasonable administrative expenses). POMS SI 01120.199.F.2. 

VI. ANALYSIS 

As discussed in part A below, it appears that the JFCS Trust is the operative trust for P~ and L~, with Secured 
Futures serving as trustee; the provisions of the JFCS Trust are discussed in part B of this section. 

A. A. The JFCS Trust Is the Operative Trust for P~ and L~ 

The Trustee Agreement made Secured Futures the successor trustee of the JFCS Trust through a two-step process: 
Secured Futures became a co-trustee with JFCS, and JFCS then resigned. Trustee Agreement, ¶¶ 1, 2. The Trustee 
Agreement directs Secured Futures to operate the JFCS Trust in accordance with the provisions of both the JFCS 
Trust and the SF Trust; in the event conflicts arise between the terms of the two trusts, the JFCS Trust “shall govern 
and control.” Trustee Agreement, ¶ 3. 

Although the Trustee Agreement states that the beneficiaries of the JFCS Trust “shall become beneficiaries of the 
[SF Trust]” (Trustee Agreement, ¶ 4), the agreement does not terminate the JFCS Trust. 3 Instead, it provides that 
Secured Futures, as successor trustee, will operate the JFCS Trust in accordance with its terms as well as the terms 
of the SF Trust. Trustee Agreement, ¶ 3. Paragraph 3 therefore appears to impose additional obligations on 
Secured Futures in how it operates the JFCS Trust (i.e., by requiring compliance with any terms of the SF Trust that 
are not in the JFCS Trust), but provides that the JFCS Trust controls and any conflicts between the two trusts are 
resolved in favor of the JFCS Trust. Trustee Agreement, ¶ 3. 

Further, the Trustee Agreement does not provide any mechanism for transitioning the beneficiaries of the JFCS 
Trust into the SF Trust. See Trustee Agreement, ¶ 4 (stating “the Beneficiaries shall become beneficiaries of the [SF 
Trust]”). For example, the SF Trust requires beneficiaries to sign a Joinder and the trustee to accept the Joinder 
before an individual may participate in the trust, but the Trustee Agreement does not require beneficiaries of the 
JFCS Trust to execute Joinders for the SF Trust. 4 See SF Trust, Art. Six, § 6.1. 

Accordingly, under the Trustee Agreement, the JFCS Trust is the operative trust for P~ and L~: the JFCS Trust was 
not terminated, Secured Futures was named its successor trustee, the terms of the JFCS Trust are controlling, and 
P~ and L~ have not executed Joinders for the SF Trust. 

B. The JFCS Trust Meets Some, But Not All, of the Requirements to Be 

Excepted from Resource Counting 

As discussed above in part A of this section, the JFCS Trust is the operative trust for P~ and L~. The trust, however, 
does not satisfy all of the requirements to be excepted from resource counting. 5  

1. The JFCS Trust Is for the Sole Benefit of the Beneficiaries. 

Sub-accounts within the JFCS Trust are for the sole benefit of the beneficiaries as required under the Act, POMS SI 
01120.201.F, and POMS SI 01120.203.B.2.e. Article VI of the JFCS Trust states that “a sub-account shall be 
established solely for the benefit of each qualified individual beneficiary.” JFCS Trust, Art. VI.B. Further, 
distributions from trust sub-accounts are to be made only to or for the benefit of that beneficiary during his/her 
lifetime and may not be made to any other persons, such as family or dependents. JFCS Trust Art. VIII.C & 
E. 6  Finally, a beneficiary may not demand or direct payment from the trust and, further, beneficiaries’ interests 
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are not subject to transfer, assignment, or creditors’ claims. JFCS Trust, Art. XI. Moreover, the JFCS Trust does not 
contain any provisions permitting the early termination of the trust and, therefore, POMS SI 001120.199.F is 
inapplicable. Under these provisions, the trust will not benefit anyone but the beneficiary during his/her 
lifetime. See POMS SI 01120.201.F.2. 

2. Upon the Death of the Beneficiary, the JFCS Trust Does 

Not Require Reimbursement to All States for Medical Assistance to the Beneficiary 

During His/Her Lifetime, to the Extent Amounts in the Beneficiary’s Account Are 

Not Retained by the Trust. 

Article IX of the JFCS Trust provides that, upon the death of a beneficiary, any amounts remaining in his/her sub-
account will be retained by the trust in a general account to be used for the benefit of other trust beneficiaries or 
persons who are indigent and disabled. JFCS Trust, Art. IX.A. However, to the extent the trust does not retain 
amounts remaining in a deceased beneficiary’s sub-account, the trustee will “pay to the State (AHCCCS) from such 
remaining amounts in the account an amount equal to the total amount of medical assistance paid on behalf of 
the beneficiary under the State’s plan.” JFCS Trust, Art. IX.B. This provision therefore provides reimbursement only 
to Arizona’s Medicaid agency, AHCCCS, and not all States that may have provided medical assistance under a State 
Medicaid plan. See POMS SI 01120.203.B.2.g. 

The JFCS Trust does provide, in Article XII, that if a beneficiary moves from Arizona to another State and qualifies 
for benefits in such other State, “references to Arizona or to State in this trust shall also apply to the other State, 
but the rights of the State of Arizona (AHCCCS) as a remainder beneficiary after the death of any individual 
beneficiary shall be retained.” JFCS Trust, Art. XII.B. However, this provision would only result in reimbursement of 
States to which the beneficiary moved after he/she left Arizona; it does not ensure that States which provided 
medical assistance before the beneficiary enrolled in the JFCS Trust in Arizona are paid back. See JFCS Trust, Art. 
XII.B; POMS SI 01120.203.B.2.g (providing that reimbursement for medical assistance cannot be limited to 
particular State(s) or periods of time, such as after establishment of the trust). 

The JFCS Trust therefore does not satisfy § 1917(d)(4)(C)(iv) of the Act and POMS SI 01120.203.B.2.g since it does 
not ensure that, to the extent the trust does not retain amounts remaining in a beneficiary’s sub-account upon 
his/her death, all States are reimbursed from any trust balance for the total amount of medical assistance paid on 
behalf of the beneficiary during his or her lifetime. Instead, it effectively limits Medicaid reimbursement to Arizona 
and those States to which the beneficiary moves after residing in Arizona. See JFCS Trust, Arts. IX.B & XII.B. 

C. The SF Trust Meets Some, But Not All, of the Requirements to Be 

Excepted from Resource Counting 

Even if the SF Trust (as amended by the Arizona Amendment) were deemed applicable here, it similarly meets 
some, but not all, of the requirements to be excepted from resource counting. 7 1. The SF Trust Does Not Satisfy 
the Requirement that the Trust be for the Sole Benefit of the Beneficiaries. 

The early termination provisions of the SF Trust do not fully comply with the requirements of POMS SI 
001120.199.F and, therefore, the trust is not for the sole benefit of the beneficiary as required under the Act. 

(a) Early Termination Provisions – Article Seven 

Article Seven permits early termination of a beneficiary’s sub-account if the trustee believes that it cannot fulfill its 
fiduciary duties to a beneficiary or that the sub-account may become liable for a beneficiary’s basic maintenance 
and support. SF Trust, Art. Seven, § 7.1. This provision allows the trustee to transfer the beneficiary’s sub-account 
to either (1) a comparable non-profit pooled trust organized under 42 U.S.C. § 1396p(d)(4)(C), or (2) a private 
special needs trust organized under 42 U.S.C. § 1396p(d)(4)(A). SF Trust, Art. Seven, § 7.1(a) & (b). 

This early termination provision is problematic for two reasons. First, under § 7.1(a), the subaccount may be 
transferred to another pooled trust but there is no limiting language as required under POMS SI 
01120.199.F.2. See Article Seven, § 7.1(a). Second, under § 7.1(b), the subaccount may be transferred to 
a private trust established under § 1917(d)(4)(A), which does not comply with the requirement that the sub-

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120201
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825004#fn7
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120199
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120199


66 
 

account be transferred to a pooled trust established under § 1917(d)(4)(C). 8 9 SF Trust, Art. Nine, § 9.1. This 
section of Article Nine therefore does not satisfy the requirements of POMSSI 01120.199.F.2 for the same reasons 
discussed above in connection with Article Seven’s early termination provisions. 

2. Upon the Death of the Beneficiary, the SF Trust Does Not Require Reimbursement to All States for Medical 
Assistance to the Beneficiary During His/Her Lifetime, to the Extent Amounts in the Beneficiary’s Account Are Not 
Retained by the Trust. 

The Arizona Amendment controls over any conflicting provisions of the SF Trust (Ariz. Amend., ¶ 2). Under its 
terms, “the Arizona State Medicaid agency shall be the primary beneficiary” of the sub-account if the trust is 
terminated before or upon the death of the trust beneficiary; it does not ensure that all States which provided 
medical assistance to the beneficiary are repaid. See Ariz. Amend., ¶ 3; POMS SI 01120.199.F.1. The Arizona 
Amendment only provides reimbursement to Arizona’s Medicaid agency, not all States that may have provided 
medical assistance under a State Medicaid plan. See Ariz. Amend., ¶ 3; POMS SI 01120.203.B.2.g. Accordingly, the 
SF Trust as modified by the Arizona Amendment does not satisfy the requirements set forth in § 1917(d)(4)(C)(iv) 
of the Act and POMS SI 01120.203.B.2.g. 

VII. CONCLUSION 

The JFCS Trust is the operative trust for P~ and L~. As currently drafted, it does not meet all of the requirements to 
be excepted from resource counting under the Act with respect to the Medicaid payback requirement. Specifically, 
upon the beneficiary’s death, the trust does not require reimbursement to all State(s) that provided medical 
assistance during the beneficiary’s lifetime. See Social Security Act § 1917(d)(4)(C)(iv). This deficiency could be 
addressed by amending Article IX of the JFCS trust to provide language that, to the extent the JFCS Trust does not 
retain the amounts remaining in a deceased beneficiary’s sub-account, the trustee will pay to the State(s) an 
amount equal to the total amount of medical assistance paid on behalf of the individual under the State Medicaid 
plan(s). In other words, if the JFCS Trust chooses to amend, the amended language should clearly provide for 
reimbursement to all states that paid medical assistance on behalf of the beneficiary during his or her lifetime and 
not limit reimbursement to any state. In addition, while not controlling for P~ or L~, we note that the SF Trust (as 
modified by the Arizona Amendment) also fails to meet the Medicaid payback or “sole benefit” requirements of § 
1917(d)(4)(C). These deficiencies could be addressed by revisions to the Arizona Amendment. With respect to 
Medicaid payback, the trust could revise paragraph 3 of the Arizona Amendment to provide for reimbursement to 
all states that provided medical assistance during the beneficiary’s lifetime, rather than solely providing for 
reimbursement to the Arizona State Medicaid agency. See POMS SI 01120.203.B.2.g. With respect to “sole 
benefit,” Article Seven, § 7.1(a) could be revised to include specific limiting language ensuring that early 
termination does not result in disbursements to any individual or entity other than to the second pooled trust or to 
pay for allowable administrative expenses. See POMS SI 01120.199.F.2. Likewise, Article Seven, § 7.1(b) should be 
deleted so that sub-accounts may only be transferred to pooled trusts pursuant to Article Seven, § 7.1(a), and not 
private trusts. See POMS SI 01120.199.F.2. With respect to the early termination provision of Article Nine, § 9.2, 
the language could be revised to provide for distribution solely to the beneficiary after reimbursement to the 
State(s) and payment of administrative expenses. See POMS SI 01120.199.F.1. 

 

PS 01825.006 California 

PS 15-097 OPINION – C~ Irrevocable Special Needs Trust                

DATE: March 19, 2015 

1. SYLLABUS 

This Regional Chief Counsel (RCC) opinion discusses who established the trust and whether the C~ Irrevocable 
Special Needs Trust (Trust) meets all the requirements for exception under section 1917(d)(4)(A) of the Social 
Security Act (Act). The RCC did not resolve the issue of whether a conservator of estate can be considered as a 
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legal guardian for purposes of establishing a trust in California. In this case, the conservator of estate petitioned 
the Court to establish the trust. Thus, the RCC focused its analysis on whether the Court established the Trust. The 
RCC determined that the petition and court order satisfied the requirement in POMS SI 01120.203B.1.f. because 
courts can “entertain petitions and establish trusts by court order, so long as the creation of the trust has not been 
completed before the petition is submitted to the court.” Specifically, the Court stated that it “orders and approves 
the creation and funding” of the Trust. Therefore, the Court established the Trust. The Trust meets all the 
requirements for exception under section 1917(d)(4)(A) of the Act. 

2. OPINION 

QUESTIONS PRESENTED 

You asked whether the C~ Irrevocable Special Needs Trust (Trust) meets the elements of a special needs trust 
under section 1917(d)(4)(A) of the Social Security Act (Act), such that it should be excluded as a countable resource 
for purposes of Claimant’s eligibility for Supplemental Security Income (SSI). In particular, you asked whether the 
Trust was established through the actions of a legal guardian. 

SHORT ANSWERS 

The Trust meets the elements of the Special Needs Trust exception under section 1917(d)(4)(A) of the Act and, 
thus, the agency should exclude it as a countable resource. Although not established by a legal guardian, the trust 
was permissibly established by a court. 

BACKGROUND 

Establishment of the Trust 

Claimant was born on December. On April 20, 2010, a California Superior Court appointed Claimant’s brother, R~, 
conservator of Claimant’s estate. Letters of Conservatorship issued by the Court identify R~ as conservator of 
Claimant’s “estate,” but not of her “person.” 

On August 2, 2012, R~ petitioned the Court to create and order the funding of the Trust. Specifically, the petition 
identified Claimant as a mentally disabled individual, diagnosed with schizophrenia and bi-polar disorder. The 
petition further indicated that Claimant was involuntarily psychiatrically hospitalized on three occasions in 2012. 
R~ advised the court that Claimant would benefit from residing in a mental health facility that provides medication 
supervision, as well as meals and social interaction. R~ requested that that the Court order the transfer of 
Claimant’s real property and Individual Retirement Account (IRA) into the Trust. R~ represented that Claimant’s 
IRA was held in a blocked Wells Fargo account, and requested access to $18,000.00 of the funds for anticipated 
initial expenditures of the Trust for the first year of its operation. 

In addition, the petition represented that the Trust met each of the elements of the Special Needs Trust exception 
under section 1917(d)(4)(A) of the Act (42 U.S.C. § 1396p(d)(4)(A)). The petition stated that Claimant was a 
disabled person under age 65, and the Trust contained language that, upon Claimant’s death, the remaining assets 
in the Trust would be used to pay back Medi-Cal. The petition also recognized that under the special needs trust 
exception, the Trust must be established by Claimant’s parent, grandparent, legal guardian, or a court. R~ advised 
the Court that he was “not within the listed class of persons or entities permitted to establish the [T]rust,” and, for 
this reason, sought to “have the Court establish the [T]rust.” R~ attached a proposed draft of the Trust to his 
petition, and asked the Court to appoint him as trustee. 

On October 16, 2012, the California Superior Court issued an order establishing the Trust. Specifically, the Court 
stated that it “orders and approves the creation and funding” of the Trust. The order identified Claimant’s assets to 
be transferred to the Trust, including funds in her Citibank checking account, her Wells Fargo IRA, future spousal 
support payments, and Claimant’s real property. 

On October 30, 2012, R~ executed the Trust’s declaration of trust. The declaration of trust provides that the Trust 
was established “pursuant to court order.” 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203#b1


68 
 

Terms of the Trust 

Articles One and Two of the Trust provide that the Trust is irrevocable and intended to supplement public benefits 
for Claimant’s special needs. The Trust defines “special needs” as the requisites for maintaining Claimant’s health, 
safety, and welfare. Article Three provides that the trustee has sole and absolute discretion to make distributions 
of Trust income or principal when necessary or advisable for the satisfaction of Claimant’s special needs. It further 
provides that Claimant shall not have access to the Trust principal or undistributed Trust income, nor shall the 
Trust income be subject to assignment, encumbrance, or creditor claims. 

Article Four provides that the Trust shall terminate upon Claimant’s death or upon the exhaustion of the Trust 
estate. Upon Claimant’s death, the trustee shall notify the California Department of Health Care Services, the 
California Department of Mental Health, and the California Department of Developmental Services, and learn of 
the amount of assistance they provided to Claimant. In addition, if Claimant received medical assistance from “any 
other State Medicaid plan(s),” the trustee shall notify “the other state(s)” of the termination of the Trust and learn 
the amount of assistance they provided. The trustee “shall pay the Department of Health Care Services, the 
Department of Mental Health and any state that provided Medicaid assistance, the dollar amount of services 
provided or the amount remaining in the Trust, whichever is less.” The trustee shall pay any remaining funds to 
Claimant’s then-living children. Prior to reimbursement of medical assistance to any state, the Trust permits the 
payment of administrative expenses specifically permitted under Program Operations Manual System (POMS) SI 
01120.203.B.3.a., and prohibits payment of those expenses specifically prohibited under POMS SI 01120.203.B.3.b. 

Article Six provides that California law shall govern the Trust, and the Trust will be subject to the continuing 
jurisdiction of the California Superior Court. 

ANALYSIS 

Generally, a trust established after January 1, 2000, with the assets of an individual will be a countable resource to 
that individual for purposes of determining SSI eligibility. See Social Security Act § 1613(e), 42 U.S.C. § 1382b(e); 
POMS SI 01120.201.A. However, pursuant to section 1917(d)(4)(A), commonly referred to as the Special Needs 
Trust exception, a trust will be excluded as a resource if: 

1. It contains the assets of a disabled individual under the age 65; 

2. It is established for the individual’s benefit
1
 by the individual’s parent, grandparent, legal guardian, or a 

court; and 

3. It contains language that the State(s) will receive all amounts remaining in the trust upon the death of 

such individual up to an amount equal to the total medical assistance paid on behalf of the individual 

under a State plan. 

Social Security Act § 1917(d)(4)(A), 42 U.S.C. § 1396p(d)(4)(A); POMS SI 01120.203.B.1. 

Here, the Court ordered the creation and funding of the Trust, and R~ executed the declaration of trust, in October 
2012. Furthermore, Claimant’s real property and financial assets funded the Trust. Accordingly, the Trust was 
created with Claimant’s assets after January 1, 2000 and, unless the Trust meets the Special Needs Trust exception, 
it would constitute a countable resource. 

The August 2, 2012 petition for establishment of the Trust indicates that Claimant was born December 13, 1961 
and that she meets the definition of a disabled person under the Act.2 Therefore, the Trust meets the first element 
of the Special Needs Trust exception. 

Article Four of the Trust contains specific language providing that, upon Claimant’s death, the trustee shall 
reimburse the State(s) for medical assistance paid on behalf of Claimant during her lifetime, up to the dollar 
amount of services provided or the amount remaining in the Trust, whichever is less. The State(s) are listed as first 
payee, and have priority of payment over other debts and administrative expenses, except those administrative 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
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expenses specifically permitted in POMS SI 01120.203.B.3.a. See POMS SI 01120.203.B.1.h (the State(s) must be 
listed as the “first payee”). Therefore, the Trust meets the third element of the Special Needs Trust exception. 

The Trust provides for termination of the Trust prior to Claimant’s death only in the event that the trustee has 
exhausted the Trust estate. The Trust, therefore, does not provide for early termination of the Trust and payment 
of the Trust corpus to someone other than the Claimant. Nor does the Trust otherwise benefit another individual 
or entity during Claimant’s lifetime. 

Thus, the only outstanding issue is who established the Trust. As you have correctly identified, a California Superior 
Court appointed R~ as the conservator of Claimant’s estate, but not her person. Under California law, a “guardian 
or conservator of the estate” may contract on behalf of and bind the estate of the conservatee or ward. See Cal. 
Prob. Code § 2451.5. However, only a “guardian or conservator of the person” may exercise care, custody, and 
control of the conservatee or ward. See Cal. Prob. Code § 2351(a). These provisions indicate that California law 
distinguishes between various functions of a conservator in ways that have legal significance. 

Under the facts presented here, however, we do not need to resolve the question of whether a California 
conservator of estate meets the Act’s statutory requirement for a legal guardian to establish a special needs trust. 
R~ does not claim to have powers of a legal guardian. In his August 2, 2012 petition for establishment of the Trust, 
R~ advised the California court that he did not have authority to establish the Trust as Claimant’s legal guardian 
and therefore sought to “have the Court establish the trust.” Thus, we analyze whether the California Superior 
Court properly established the Trust for purposes of the Special Needs Trust exception. 

POMS SI 01120.203.B.1.f provides that “[i]n the case of a trust established through the actions of a court, the 
creation of the trust must be required by a court order. Approval of a trust by a court is not sufficient.” POMS SI 
01120.203.B.1.f. A court is not deemed to “establish” a trust when it merely approves a modification of a 
previously existing trust. POMS PS 01825.006 (PR 15-004 and PS 13-109); see also Draper v. Colvin, --- F.3d ----, 
2015 WL 871789, *7 (8th Cir. Mar. 9, 2015) (holding that a state court’s nunc pro tunc order modifying a trust did 
not “establish” the trust under 1917(d)(4)(A) of the Act). However, where a petition is brought before a court 
requesting the establishment of a special needs trust under section 1917(d)(4)(A) of the Act, the court can 
“entertain the petition and establish the trust by court order, so long as the creation of the trust has not been 
completed before the petition is submitted to the court.” In re Conservatorship of Estate of Kane, 137 Cal. App. 4th 
400, 408, 40 Cal. Rptr.3d 378, 383 (Cal. Ct. App. 2006) (citing In re Gillette, 756 N.Y.2d 835, 838 (N.Y. Sur. Ct. 
2003)). 

Here, R~ petitioned the California Superior Court to order the establishment of the Trust. Although he submitted a 
proposed draft of the Trust to the Court with his petition, R~ did not execute the trust documents until October 30, 
2012, after the Court ordered him to do so in its October 16, 2012 order. Moreover, the Court ordered transfer of 
Claimant’s assets into the Trust, including the funds in Claimant’s blocked IRA account, which R~ was otherwise 
unable to fully access or control. Finally, the Court retained jurisdiction over the Trust, suggesting that the Court 
would continue to oversee the Trust and ensure that R~ complied with the Court’s order and declaration of trust. 

Based on the foregoing, the Court fully established the Trust and did not merely approve an existing Trust. 
Accordingly, both the terms of the Trust and the party establishing the Trust meet the requirements of a Special 
Needs Trust under section 1917(d)(4)(A) and should not be counted as a resource to Claimant. 

CONCLUSION 

From the information available to us, it appears that the Trust meets the elements of the Special Needs Trust 
exception under 1917(d)(4)(A) of the Act and should be excluded as a countable resource. 

PS 15-078 K~ Special Needs Trust 

DATE: February 5, 2015 
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1. SYLLABUS 

In this Regional Chief Counsel (RCC) opinion, the RCC determined that in California court-approved “ab initio” 
(from the beginning) modifications to the G~ Children’s Non-Revocable Trust (Trust) had no retroactive effect and 
became effective on the date the court approved them. The RCC also determined the modifications did not 
establish a new self-settled trust for the benefit of the SSI claimant. The court order purportedly “created” a 
special needs trust for the benefit of claimant. However, the RCC found that the court order merely modified the 
terms of the previously existing third-party trust. Therefore, the Trust continued to be a third-party trust since the 
modifications did not change the corpus of the Trust. Moreover, the Trust as amended ceases to be a countable 
resource to the claimant because the claimant does not have the power to direct the use of the trust corpus. 

2. OPINION 

QUESTIONS PRESENTED 

1. You asked whether court-approved modifications to the G~ Children’s Non-Revocable Trust (Trust) applied 
retroactively to the date of the Trust’s creation. 

2. You also asked whether the Trust continued as a third-party trust, or whether the court-approved modifications 
effectively established a new self-settled trust for the benefit of K~ (Claimant). 

SHORT ANSWERS 

1. The court-approved modifications to the Trust do not apply retroactively. Rather, the modifications became 
effective on January 15, 2013, the date the California Superior Court approved them. 

2. The available evidence does not show that Claimant contributed any of her assets to the Trust. Furthermore, the 
court-approved trust modifications did not change the corpus of the Trust; it merely altered the method of 
administration with respect to Claimant’s share. Therefore, the Trust continues to be a third-party trust. 

BACKGROUND 

Claimant was born on August. On July 25, 1997, Claimant’s mother (Settlor) executed the Trust, initially funding 
the trust with $10.00 and assets contained in Schedule “A” of the Trust. 3 The Trust was expressly 
irrevocable. During the Settlor’s lifetime, all contributions to the Trust were divided into four equal shares, one for 
each of Settlor’s four children.  Article III, section C of the Trust specifically governed the administration of 
Claimant’s share. Article III, section D of the Trust governed the administration of the shares of Claimant’s three 
siblings. 4 The Trust provided that the trustee pay to Claimant, or apply for her benefit, all of the net income of her 
share of the Trust. The Trust also gave Claimant the power to compel the trustee “to convert any nonproductive 
trust property to productive trust property.” 5 Additionally, Claimant had a general power of appointment, granting 
her the right to determine how the trustee would distribute her trust share upon her death.  The Trust contained a 
spendthrift provision, prohibiting the voluntary and involuntary transfer of each beneficiary’s share of the 
Trust. Lastly, California law governs the Trust. 6 The Settlor died in 2001. On September 5, 2012, Claimant’s 
brother, serving as the trustee, filed a petition in a California Superior Court, requesting modification of the Trust’s 
provisions governing Claimant’s share. The purpose of the modifications was to “create” a special needs trust ab 
initio (from the beginning) for the benefit of Claimant. 

On December 19, 2012, the trustee executed the trust modifications, and on January 15, 2013, the Court approved 
those modifications ab initio. As amended, the Trust provides that the trustee would hold Claimant’s trust assets 
and make discretionary distributions for her special needs. The expressed purpose of the modifications was to 
supplement, and not supplant, any public benefits for which Claimant may be eligible.  

Additionally, as amended, the Trust provides for distribution of Claimant’s trust assets to her three siblings, in 
equal shares, upon Claimant’s death. The modifications further allowed for termination of the trust prior to 
Claimant’s death should Claimant become ineligible for public benefits due to the nature of the Trust 
distributions. In the event of such early termination, the Trust provided for distribution of Claimant’s assets to her 
three siblings.  The Trust requested, but did not require, that the siblings conserve, manage, and use the 
distributed funds for Claimant’s benefit.  
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ANALYSIS 

Generally, a third-party trust created prior to January 1, 2000, will not be a countable resource to the trust 
beneficiary so long as the beneficiary does not have the power to revoke the trust and compel distribution of the 
trust corpus, or direct the use of trust assets for his or her own support and maintenance. Program Operations 
Manual System (POMS) SI 01120.200.B.19 and D.2. Claimant’s mother established the Trust on July 25, 1997, and 
expressly made the Trust irrevocable.  However, the Trust gave Claimant significant authority to direct 
management of her trust property, as well as power of appointment to determine distribution of her trust share 
upon her death. The agency previously determined that Claimant’s trust share was a countable resource due to 
Claimant’s ability to direct use of the trust property. 7 

I. Did the January 15, 2013 Trust Modifications have Retroactive Application? 

On January 15, 2013, a California Superior Court approved modifications to the Trust ab initio, purportedly making 
the modifications retroactive from the time of the Trust’s creation on July 25, 1997. The Court cited California 
Probate Code section 15409(a) for the source of its authority to modify the Trust. This section permits a court to 
modify the provisions of a trust if, based on circumstances not known to or anticipated by the Settlor, the terms of 
the trust defeat or substantially impair the accomplishment of the purpose of the trust. Cal. Prob. Code 
§ 15409(a); Balian v. Balian, 179 Cal. App. 4th 1505, 1512 (Cal. Ct. App. 2009). 8 Though the Court purportedly 
made the modifications ab initio, we found no legal authority suggesting that California permits retroactive 
application of substantive trust modifications.  

California courts have inherent power to issue orders nunc pro tunc to correct clerical errors, by placing on the 
record what the court actually decided, but incorrectly recorded. Carpenter v. Pacific Mut. Life. Ins. Co., 14 Cal. 2d 
704, 707 (Cal. 1939); Hamilton v. Laine, 57 Cal. App. 4th 885, 890 (Cal. Ct. App. 1997). “The function of the nunc pro 
tunc order is merely to correct the record of the judgment and not to alter the judgment actually 
rendered.”  Id. (citing Estate of Eckstrom, 54 Cal. 2d 540, 544 (Cal. 1960)). A court may only issue an order nunc pro 
tunc to correct clerical error or to finalize completed litigation. Cal. Code Civ. Pro. § 473(d) (the court may correct 
clerical mistakes in its judgment or orders as entered, so as to conform to the judgment or order directed, and may 
set aside any void judgment or order); Social Security Ruling (SSR) 77-11 (“unless the particular judgment nunc pro 
tunc was entered either to correct a judicial error or to finalize completed litigation, it would be invalid under 
California law”). 

The California Appellate Court has held that issuance of an order nunc pro tunc to retroactively modify a special 
needs trust exceeded the limited permissible purpose of the court’s inherent power to rectify clerical 
errors. Hamilton, 57 Cal. App. 4th at 887, 892; accord In re Conservatorship of Estate of Kane, 137 Cal. App. 4th 
400, 408 n.4 (Cal. Ct. App. 2006) (noting that trial courts should avoid using the nunc pro tunc procedure in 
connection with special needs trusts).  In Hamilton, the trial court established a trust fund for a minor in 1985, 
which resulted in the minor losing his eligibility for Medi-Cal. Id. at 887-88.  The Department of Developmental 
Services (DDS) requested reimbursement from the trust for medical benefits paid on the minor’s behalf, and in 
1995, the minor’s guardian ad litem petitioned the court to restructure the minor’s trust to establish a special 
needs trust. See id. In 1996, the court granted the petition, establishing a special needs trust which related 
back nunc pro tunc to 1985. See id. at 889. The California Appellate Court found that the nunc pro tunc order was 
not made to cure a clerical error or omission; rather, it “materially altered the relative rights of the parties…in a 
manner not contemplated.” Id. at 892 (“It is apparent that the effect of the nunc pro tunc order was to ensure the 
special needs trust would predate the monetary disbursements made by DDS in the minor’s behalf, thereby 
rendering DDS without legal redress for its outstanding lien”).  

Here, like in Hamilton, the Court’s attempt to modify a previously existing trust did not fall under the nunc pro 
tunc powers of the court.  Indeed, nunc pro tunc is only applicable when there is some prior court action that is not 
properly reflected in the record. See, e.g., POMS PS 01825.047 (PS 10-114), PS 01825.006 (PS 13-109).  The Court 
was not involved with the creation of the Trust in July 1997; therefore, there was no prior court action to rectify.  

The Court did not explicitly state that it was issuing its order nunc pro tunc; rather, the Court used the term “ab 
initio,” which means “from the beginning.”  However, an exhaustive review of California statutory and case law 
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revealed no other legal authority that would permit the Court to issue an order modifying a trust 
retroactively. Therefore, because the Court exceeded its authority to issue its order nunc pro tunc, the trust 
modifications merely applied prospectively, from the date of the Court’s January 15, 2013 order. 9 II. Did the Trust 
Modifications Create a New Self-Settled Trust? 

Whether the January 15, 2013 Court order established a new self-settled trust, or merely continues a previously 
existing third-party trust, is dispositive in determining whether the Trust, as amended, constitutes a countable 
resource.  As discussed, a trust established with the assets of a third party prior to January 1, 2000 will only be 
countable as a resource if the beneficiary has the power to direct the use of trust assets. See POMS SI 
01120.200.B.19 & D.2.  On the other hand, a trust established after January 1, 2000 with the assets of the 
beneficiary will generally be countable as a resource. 10 See Social Security Act § 1613(e), 42 U.S.C. § 1382b(e); 
POMS SI 01120.201.A. 

Although the Court’s January 15, 2013 order purportedly “created” a special needs trust for the benefit of 
Claimant, in actuality, the Court’s order merely served to modify the terms of the previously existing third-party 
trust.  See In re Conservatorship of Estate of Kane, 137 Cal. App. 4th at 407 (the Court can “establish” a special 
needs trust only where the trust has not yet been created) (citing In re Gillette, 756 N.Y.S. 2d 835, 838 (N.Y. Surr. 
Ct. 2003)).  Indeed, the Court’s authority to approve the trust modifications arose from Probate Code section 
15409(a).    The central premise of section 15409(a) is that trust modifications are necessary for the continuance of 
the trust as intended by the Settlor. See Cal. Prob. Code § 15409(a); Ike v. Doolittle, 61 Cal. App. 4th 51, 82-83 (Cal. 
Ct. App. 1998) (in 1986, the California legislature revised the California Probate Code and codified the common law 
power of the court to modify the terms of a trust instrument where such modification was necessary to serve the 
original intentions of the Settlors).  Section 15409(a) does not give the Court authority to terminate the existing 
trust in favor of a new trust; such action exceeds the scope of the statutory provision. 

Moreover, the trust corpus, originally funded by Claimant’s mother, continued to be held and managed by the 
trustee.  At no point was Claimant entitled to an outright distribution of her trust share; thus, she did not have 
access to the trust assets and could not use them to fund a new trust. Compare POMS PR 01825.006 (PR 15-004) (a 
beneficiary was entitled an outright distribution of trust assets under the terms of a third-party trust; thus, when a 
court ordered that a new special needs trust be established and funded with his assets, it effectively created a self-
settled trust). Therefore, even after the Court’s January 15, 2013 order, the Trust continued to constitute a third-
party trust. 

Finally, on January 15, 2013 the trust was no longer a countable resource to Claimant. The trust modifications 
effectively restrict Claimant’s ability to direct use of the Trust property. As amended, Article III, section C, of the 
Trust provides that the trustee has sole discretion to make distributions from the trust income and principal for 
Claimant’s special needs.  Claimant no longer has the right to distributions of trust income, she no longer has a 
general power of appointment to determine distribution of her trust estate upon her death, nor does she have the 
power to compel the trustee to convert unproductive trust property to productive trust property.  As Claimant no 
longer has power to direct the use of trust property, her interest in the thirdparty trust ceased to be a countable 
resource on January 15, 2013. 11 See POMS SI 01120.200.B.19 & D.2 (a third-party trust created before January 1, 
2000 is not a countable resource if the beneficiary does not have power to direct use of the trust assets for her 
support and maintenance). 

CONCLUSION 

The Court’s January 15, 2013 modifications of the Trust, ab initio, had no retroactive effect. In addition, the Trust 
continued to be a third-party trust; and, because Claimant no longer had the power to direct the use of the trust 
corpus, her trust share ceased to be a countable resource for purposes of SSI eligibility. 
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PS 01825.007 Colorado 

PS 15-120 Treatment of Amendments to the Arc of the Pikes Peak Region Pooled 

Income Trust (PL 15-24) 

DATE: May 7, 2015          

1. SYLLABUS 

This Regional Chief Counsel opinion discusses whether the second amendments to the Arc of the Pikes Peak 
Region Pooled Income Trust (the “Trust”) remedy the deficiencies in the Trust such that the Trust now conforms to 
section 1917(d)(4)(C) of the Social Security.  It is determined that the second amendments remedy all of the 
deficiencies identified in earlier opinions. The amended provisions satisfy the early termination requirements 
because they limit distribution of trust funds to the state medical assistance program and the beneficiary. The trust 
is not a countable resource. 

2. OPINION 

Question Presented 

You asked us to review the second amendments to the Arc of the Pikes Peak Region Pooled Income Trust (the 
“Trust”) to determine if they remedy the deficiencies in the Trust such that the Trust now conforms to section 
1917(d)(4)(C) of the Social Security Act (the “pooled trust exception”). 

Short Answer 

We have determined that the second amendments remedy all of the deficiencies identified in our earlier opinions. 

Background 

In July 2014 and January 2015, we reviewed the Trust and amendments to the Trust to determine whether it 
conformed to the pooled trust exception.  We determined that the Trust and the amendments did not conform to 
our requirements because, among other things, they allowed for circumstances in which a sub-account could be 
terminated prior to the death of the beneficiary and the assets could be given to someone other than the 
beneficiary.  See Memorandum from OGC Region VIII to ARC-MOS Region VIII,Treatment of Amendments to the 
Arc of the Pikes Peak Region Pooled Income Trust, January 8, 2015; Memorandum from OGC Region VIII to ARC-
MOS Region VIII, Treatment of the Arc of the Pikes Peak Region Pooled Income Trust, July 21, 2014. 

Subsequently, the Arc of the Pikes Peak submitted an “Amended and Restated Trust Agreement of the Arc of the 
Pikes Peak Region Pooled Income Trust” (hereinafter, “Second Amended Trust”).  The Arc of the Pikes Peak did not 
submit an updated Joinder Agreement, but we assume that the Joinder Agreement has not changed. 

Discussion 

(A) The Second Amended Trust Meets the Pooled Trust Exception Under 42 U.S.C. 

§ 1396p(d)(4)(C). 

As we previously advised, irrevocable trusts created after January 1, 2000, that are established with the assets of 
an individual by means other than transfer by a will are considered to be a resource of that individual for SSI 
eligibility purposes. See 42 U.S.C. § 1382b(e)(2)(A).  The purpose of the trust, the discretion of the trustee, and 
restrictions on distributions will not affect its status as a resource. See id. at (e)(2)(C).  There is an exception to this 
general rule for irrevocable trusts that are established pursuant to the provisions of § 1917(d)(4)(C) of the Act, 
commonly known as the pooled trust exception.  See 42 U.S.C. § 1396p(d)(4)(C).  For this exception to apply, the 
pooled trust must satisfy certain requirements: 

1. The trust must be established and managed by a non-profit association; 
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2. A separate account must be maintained for each beneficiary of the trust, but the trust pools these 
accounts for purposes of investing and managing the trust; 

3. Accounts in the trust must be established solely for the benefit of the disabled individual; 

4.  Accounts must be established by the individual, a parent, a grandparent, a legal  guardian, or a court; and 

5.  The trust must provide that, to the extent that amounts remaining in the   beneficiary’s sub-account upon 
the death of the beneficiary are not retained by the trust, the state(s) will receive all amounts remaining 
in the trust upon the death of the individual up to an amount equal to the total medical assistance paid on 
behalf of the individual under the state Medicaid plans. 

See id.; POMS SI 01120.203(B)(2).  

In January 2015, we determined that although the Amended Trust remedied some of the problems we had 
previously identified, it contained another provision that did not comply with the early termination 
requirements.  Specifically, Section 8.5 (Ineligibility) allowed for early termination of a sub-account within a 
beneficiary’s lifetime and referred to Section 4.2, which provided that any funds remaining in the account could be 
retained by the Trust.  See 

Amended Trust, Art. 4,2; 8.5.  We determined that these sections did not comply with the early termination 
requirement, because they did not limit distribution of the trust property to the State(s) and the trust 
beneficiary.  See POMS SI 01120.199(F)(1).  

The Second Amended Trust replaced Section 8.5 with a section that now reads: 

If Trustee’s discretionary right to provide a Beneficiary with non-support items has the effect of rendering such 
Beneficiary ineligible for public assistance, or if any public assistance program or other creditor is found to have a 
right to reimbursement for benefits provided, Trustee is authorized to terminate such Beneficiary’s sub-account, 
and the remaining balance shall be distributed in accordance with Section 4.4. 

In turn, Section 4.4 provides that: 

If it becomes impossible or impracticable to carry out the trust’s purposes with respect to any or all Beneficiaries, 
Trustee shall either (a) terminate the trust sub-account of such Beneficiary(ies) and distribute the trust estate as 
provided in Section 4.3; or (b) transfer the assets held in the sub-account(s) of such Beneficiary(ies) to another 
pooled trust that meets the requirements of 42 U.S.C. § 1396p(d)(4)(C) and applicable state laws. 

Finally, Section 4.3 states that: 

The Trustee, in its sole discretion, may refund all or any portion of the property in a trust sub-account if it becomes 
impossible to fulfill the conditions of the trust with respect to such Beneficiary for reasons other than the death of 
the Beneficiary.  To the extent that property is refunded, the state medical assistance program shall receive an 
amount equal to the total medical assistance paid on behalf of the Beneficiary, and only after such repayment, any 
amount remaining shall be refunded to the Beneficiary. 

Second Amended Trust, Art. 4.3, 4.4, 8.5. 

We conclude that these provisions satisfy the early termination requirements because they limit distribution of 
trust funds to the state medical assistance program and the beneficiary.  See POMS SI 01120.199(F)(1).  It is also 
permissible to transfer the sub-account assets to another pooled trust.  See POMS SI 01120.199(F)(2); see also SSI-
WI Review of the Draft of ARC of Milwaukee, Inc. Community Trust II (Region V, Nov. 4, 2010) (noting that POMS SI 
01120.199 also permits the transfer of trust assets from a Section 1917(d)(4)(C) pooled trust to a Section 
1917(d)(4)(A) individual trust).  Therefore, we conclude that the Second Amended Trust documents satisfy the 
pooled trust exception to counting assets in the sub-account as resources.  Further, as discussed in our previous 
Memorandum, we believe that the sub-accounts are not countable as resources under the regular resources 
counting rules. See Memorandum, Arc of the Pikes Peak Pooled Trust, p. 6-7. 

John Jay Lee, 

Regional Chief Counsel 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
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Region VIII 

  

By:       ________________________ 

Kati Bostwick 

Assistant Regional Counsel 

 

PS 01825.048 Texas 

PS 15-151 Texas State Law – Judgment Modifying Last Will and Testament After 

Testator’s Death 

Date: June 22, 2015 

1. Syllabus 

This Regional Chief Counsel (RCC) opinion discusses whether under Texas law, the Court had the authority to 
modify the trust established on M1~ H~’s behalf (H~ Trust) by the November 18, 1993, Last Will and Testament of 
D~. The RCC opinion also discusses whether the amended H Trust is a countable resource for the purpose of 
determining Supplemental Security Income (SSI) benefits. The Court had the authority to modify the H Trust under 
Texas law, and the September 8, 2008, Judgment validly modified the H Trust. In addition, the amended H Trust is 
not a countable resource for SSI purposes. 

2. Opinion 

QUESTIONS PRESENTED 

You asked whether under Texas law the September 8, 2008, the Court had the authority to modify the trust 
established on M1~H~’s behalf (H~ Trust) by the November XX, XXXX, Last Will and Testament of D~. You also 
asked whether the amended H~ Trust is a countable resource for the purpose of determining Supplemental 
Security Income (SSI) benefits.1 / 

ANSWER 

We conclude that the Court had the authority to modify the H~ Trust under Texas law, and that the September 8, 
2008, Judgment validly modified the H~ Trust. We also conclude that the amended H~ Trust is not a countable 
resource for SSI purposes. 

BACKGROUND 

In November 1993, D~, a Texas resident, executed her Last Will and Testament (Grainger Will). Ms. G~ devised the 
residual estate to a trustee to be held in trust for the benefit of her daughter M1~H~. The Grainger Will, which was 
admitted to probate on May XX, XXXX, also included a testamentary trust to benefit Ms. G~s daughter, 
M1~H~. See Grainger Will at 1-5. Under the Grainger Will’s terms, upon M1~ death, the H~ Trust was to continue 
for the benefit of G~’s granddaughter, M2~ (NH), to provide for her “needs for health, support and maintenance in 
the standard of living” to which she was accustomed. See Grainger Will at 2. Following G~’s death, the Grainger 
Will was probated on May 22, 1995, in the Probate Court of Bexar County, Texas (the Court). The Grainger Will 
contains no provision stating that Texas law governs the H~ Trust or that a court retains the power to amend, 
modify, or revoke the H~ Trust prior to its termination. 

M1~ died on March XX, XXXX. Thereafter, the NH petitioned the Bexar County, Texas Probate Court (the Court) to 
modify the H~ Trust, a testamentary trust,2 / in order to allow the NH to remain eligible for public assistance, and 
to conserve and protect the H~ Trust for the NH’s future use and benefit (the modification). See Judgment at 1. 

https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825048#fn1
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The Court issued a Judgment on September 8, 2008,3/ approving the modification of the testamentary trust. In 
modifying the H~ Trust, the Court found that the testator could not have known or anticipated the circumstances 
warranting the modification, and that the modification would further the trust’s purposes. See Judgment at 1-2. 
The Court stated that the modification was intended to “create a purely discretionary supplemental needs fund” 
for the NH’s benefit. See Judgment at 3. The Court further found that the modification provided that upon the 
NH’s death, the H~ Trust would terminate and the remaining property would be distributed “per stirpes to the 
then living descendants, if any, of M2~, otherwise, to my then living heirs under the laws of descent and 
distribution of the State of Texas. . .” See Judgment at 5. 

ANALYSIS 

1. The Court Had the Authority to Modify the H~ Trust and the September 8, 2008, 

Judgment Validly Modified the Trust. 

We first analyze whether the Court had the authority to modify the H~ Trust pursuant to the NH’s request. We 
conclude that it did. In this case, no court order established the H~ Trust; rather, Ms. G~ created the H~ Trust 
through her will. Therefore, pursuant to the provisions of section 112.054(a) of the Texas Trust Code, a court may 
modify a trust upon a Trustee’s or beneficiary’s petition if (1) its purposes have been fulfilled, become illegal, or 
are impossible to fulfill; (2) because of circumstances not known to or anticipated by the settlor, the order will 
further the trust’s purposes; (3) modification of administrative, non-dispositive terms is necessary or appropriate 
to prevent waste or avoid impairment of the trust’s administration; (4) modification is necessary or appropriate to 
achieve the settlor’s tax objectives and is not contrary to the settlor’s intentions; or (5) with the consent or 
deemed consent of all beneficiaries, continuance of the trust is not necessary to achieve any material purpose, or 
the order is not inconsistent with a material purpose of the trust. See Tex. Prop. Code Ann. § 112.054(a)(1)-(5).4 / 

Pursuant to the second factor listed in section 112.054(a)(2), the Court determined that “the circumstances 
warranting modification of the Trust could not have been known or anticipated by the testator, D~ and 
modification of the Trust, as requested by the Petitioner, will further the purposes of the Trust.” Judgment at 1-2. 
At the time that the petition was filed to modify the H~ Trust, the NH was receiving public assistance, and the 
modification was sought to create a supplemental needs trust to “conserve and protect” the H~ Trust for the NH’s 
“future use and benefit.” See Judgment at 1. Therefore, as section 112.054(a)(2) provides, we conclude that the 
Court possessed the authority to modify the H~ Trust because the testator, D~, could not have known or 
anticipated the NH’s need for supplemental security income (SSI) benefits beginning in September 1998. 
Additionally, the Judgment furthers the trust’s purposes by establishing a supplemental needs trust for the NH’s 
benefit. Consistent with prior legal opinions,5 / the modification is effective from the date the Court entered the 
Judgment on September 8, 2008. 

3. The Amended H~ Trust is not a Countable Resource for SSI Purposes. 

The amended H~ Trust is a third-party testamentary trust under POMS SI 01120.200 because a will that was 
effective at the time of the testator’s death established it, i.e., the Grainger Will. Moreover, the H~ Trust was 
established solely with the assets of the third party, i.e., the “rest and residue of the property” owned by D~ at the 
time of her death.6 / See Grainger Will at 1. A third party testamentary trust, such as the amended H~ Trust, is not 
subject to the statutory provisions of Section 1613(e) of the Social Security Act (the Act) for special needs trusts 
because it was not established with the NH’s assets. See 42 U.S.C. § 1382b(e); POMS SI 01120.200.7 / Since the 
amended H~ Trust is not evaluated under Section 1613 of the Act, we consider only whether the amended H~ 
Trust is a resource under the regular resource rules. See POMS SI 01120.200(2)(b) (trusts established before 1/1/00 
that contain the assets of third parties are not subject to the statutory trust provisions of Section 1613(e) of the 
Act). 

The regular resource rules provide that a trust is a resource if (1) the SSI beneficiary can revoke or terminate the 
trust and use the assets for her support and maintenance; (2) the SSI beneficiary can direct the trustee to pay her 
the funds or use the funds for her support and maintenance; or (3) the SSI beneficiary is entitled to mandatory 
disbursements and can sell the right to future disbursements. POMS SI 01120.200(D). The amended H~ Trust is not 
a resource under these rules. First, the NH does not have the power to terminate the amended H~ Trust and use 

https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825048#fn3
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825048#fn4
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825048#fn5
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the assets for support and maintenance. POMS SI 01120.200(D)(1). Whether a beneficiary can terminate a trust is 
determined by the trust’s terms and /or applicable state law. See POMS SI 01120.200(D)(2). Section (H) of the 
amended H~ Trust grants the authority to terminate the trust only to the Trustee. Otherwise, under section (I), the 
amended H~ Trust terminates upon the NH’s death. Therefore, under POMS SI 01120.200(D)(1) the amended H~ 
Trust does not grant the NH the power to terminate the trust. 

Under Texas law, a trust terminates if by its terms it is to continue only until the expiration of a certain period, or 
until the happening of a certain event and that event has occurred. Tex. Prop. Code Ann. § 112.052. Judicial action 
may also terminate a trust under Texas law if certain requirements are met and all beneficiaries of the trust have 
consented. Tex. Prop. Code Ann. § 112.054. Further, a minor, incapacitated, unborn, or unascertained beneficiary 
is only deemed to have consented if a person representing such beneficiary's interest has consented or if a 
guardian ad litem appointed to represent the beneficiary's interest consents on the beneficiary's behalf. Tex. Prop. 
Code Ann. § 112.054(d). 

In this case, the NH is not the sole beneficiary under the amended H~ Trust. The amended H~ Trust provides that 
upon the NH’s death the remaining property of the trust is to be distributed to the NH’s living descendants, if any, 
or otherwise to the living heirs of Dorothy Grainger. Therefore, under Texas law, the other beneficiaries’ consent, 
or the consent of a party representing their interests or a guardian ad litem, would be required for judicial 
termination of the trust. Thus, the NH would not have the ability to unilaterally terminate the amended H~ Trust 
and therefore it is not a resource under the first regular resource rule. See POMS SI CHI01120.200(D) (“[I]f the trust 
names a residual beneficiary to receive the benefits of the trust after a specific event, usually the death of the 
beneficiary, the trust is irrevocable. The primary beneficiary cannot unilaterally revoke the trust; he needs the 
consent of the residual beneficiary”). 

Second, the NH cannot direct the trustee to pay her funds or use the funds for her support and 
maintenance. See POMS SI 01120.200(D)(2). Under the terms of the amended H~ Trust, the trustee cannot make 
any distribution that would make the NH ineligible for public benefits. See Judgment at 3, Section IV(B). This 
language would preclude the NH from directing the trustee to pay her funds or use the trust funds for her support 
and maintenance. 

Third, under the amended H~ Trust, the NH is not entitled to any mandatory disbursements. See POMS SI 
01120.200(D)(1)(b) (the beneficiary’s right to mandatory periodic payments may be a resource equal to the 
present value of the anticipated string of payments). Moreover, the amended H~ Trust also contains a spendthrift 
provision that prevents the NH from assigning or encumbering the principal or income of the trust. See Judgment 
at 4, Section IV(G) (“The trust is a spendthrift trust. No interest in the principal or income of this trust shall be 
anticipated, assigned, or encumbered or shall be subject to any creditor’s claim or to legal process, prior to its 
actual receipt by the beneficiary”). Accordingly, the amended H~ Trust is not a resource to the NH under the 
regular resource rules. 

CONCLUSION 

We conclude that the Court had the authority to modify the H~ Trust under Texas law, and that the Judgment 
validly modified the H~ Trust. Additionally, the amended H~ Trust is not a resource attributed to the NH for SSI 
purposes under the regular resource rules. POMS SI 01120.200(D). 

Michael McGaughran 

Regional Chief Counsel 

By: 

Martin W. Long 

Assistant Regional Counsel 
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PS 01825.053 Washington 

PS 15-173 - The effective date of a nunc pro tunc trust amendment 

July 29, 2015 

1. Syllabus 

This legal opinion involves the issue of whether the effective date of a nunc pro tunc trust amendment in a special 
person care trust is retroactive to the date the trust was executed. Under Washington law, amendments nunc pro 
tunc can be used to correct clerical or ministerial errors but not mistakes of law. The language in the Trust that 
disqualified it from the special needs trust exception was the product of more than a ministerial or clerical error, 
and its correction changed the substance of the Trust beyond a mere technical amendment. Therefore, the 
substantive nunc pro tunc amendment does not have retroactive effect, and the trust is compliant with the special 
needs trust exception in POMS SI 01120.203 as of the amendment date. 

2. Opinion 

QUESTION PRESENTED 

Is SSA required to effectuate a trust amendment retroactively due to the term “nunc pro tunc” being included in 
the amendment to the trust? 

BRIEF ANSWER 

No. Because under governing law “nunc pro tunc” can only be used to correct clerical or ministerial errors, this 
substantive amendment does not have retroactive effect. 

SUMMARY OF FACTS 

 On January 16, 2014, the AKB Special Person Care Trust (the Trust) was executed. 

 On initial review and reconsideration, SSA determined the Trust was not excepted as a resource under the 
special needs trust exception outlined in POMS SI 01120.203 because it allowed payment to creditors 
prior to the reimbursement of Medicaid expenses. See Trust, Art. 4.1; 42 U.S.C. § 1396p(d)(4)(A). 

 The individual then filed for a hearing before an Administrative Law Judge and submitted the First 
Amendment to AKB Special Person Care Trust (the Amendment). The Amendment brought the Trust into 
compliance with POMS SI 01120.203. The Amendment states “This First Amendment is executed on April 
21, 2015 nunc pro tunc January 16, 2014.” 

ANALYSIS 

You requested a legal opinion about whether SSA must reopen the initial determination and exclude the Trust 
from countable resources effective with the original Trust execution date. 

A. The trustee’s power to amend is prospective, not retrospective 

The trustee has some power to amend the Trust. See Trust Art. 7.11; Restatement (Third) of Trusts § 64 (2003). 
However, the powers granted to the Trustee are prospective, not retroactive. The power to amend authorizes the 
trustee to amend the Trust to “keep the trust in compliance” with the Social Security Act or amend the Trust to 
comply with laws or regulations “in the future.” Trust Art. 7.11. While Washington law provides mechanisms to 
reform trusts1 , the trustee’s power is limited by the Trust to prospective changes and “technical amendments.” 
Because the Trustee’s power was only prospective, the Amendment could only take effect as of the date it was 
executed: April 15, 2015. 

B. “Nunc pro tunc” can only correct ministerial or clerical errors, not mistakes of 

law. 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120203
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The trustee purported to bring the Trust into compliance with a “nunc pro tunc” amendment. Amendment, Art. 3. 
“Nunc pro tunc signifies now for then, or in other words, a thing is done now, which shall have the same legal force 
and effect as if done at [the] time when it ought to have been done.” United States v. Allen, 153 F.3d 1037, 1044 
(9th Cir.1998). Washington law governs the Trust. Trust, Art. 9.8. Under Washington law, amendments nunc pro 
tunc can be used to correct clerical or ministerial errors but not mistakes of law. See State v. Ryan, 146 Wash. 114, 
117, 261 P. 775 (1927) (“[A motion nunc pro tunc] may be used to make the record speak the truth, but not to 
make it speak what it did not speak but ought to have spoken.”). Nunc pro tunc action is not appropriate to resolve 
substantive issues differently. “Instead, a nunc pro tunc order is generally appropriate to correct only ministerial or 
clerical errors, not judicial errors. A clerical or ministerial error is one made by a clerk or other judicial or ministerial 
officer in writing or keeping records. ”State v. Hendrickson, 165 Wash. 2d 474, 479, 198 P.3d 1029 (2009) (citation 
omitted); see also Singh v. Mukasey, 533 F.3d 1103, 1110 (9th Cir. 2008). 

The original language, which specifies that some creditors may be paid before Medicaid benefits are reimbursed, 
reflects more than a simple clerical or ministerial error, and the change had substantive implications that exceeded 
the scope of a simple technical amendment. There is no evidence that the original language does not comport with 
the Trust author’s initial intent. While the Trust author evidently intended that the Trust be excluded as a 
resource, see Trust Arts. 3.6 and 7.11, there is no evidence that the Trust author “misspoke” when he or she 
initially allowed certain creditors to be paid prior to the state. See Trust Art. 4.1. The error appears to stem from a 
mistaken interpretation of the law, not a ministerial or clerical flaw. 

CONCLUSION 

The language in the Trust that disqualified it from the special needs trust exception was the product of more than 
a ministerial or clerical error, and its correction changed the substance of the Trust beyond a mere technical 
amendment. The trustee did not have or exercise the power to reform the Trust with changes relating back to the 
date the Trust was executed. The nunc pro tunc Amendment is not sufficient to reform the Trust as it was 
originally written. Therefore, the Amendment only takes effect as of the date the trustee had power to amend the 
Trust: April 15, 2015. 

Footnotes: 

[1] 

Under RCW 11.96A.125, a mistake of fact or law “may be reformed by judicial proceedings under this chapter to 
conform the terms to the intention of the testator or trustor if it is proved by clear, cogent, and convincing 
evidence that both the intent of the testator or trustor and the terms of the will or trust were affected by a 
mistake of fact or law, whether in expression or inducement.” 

 

MULTI-STATE RCC PRECEDENTS 
REGION V (CHICAGO) Six State Survey on "Dry" or "Empty" Trusts 

DATE: November 30, 2004 

1. SYLLABUS 

The RCC opinion establishes the precedent that in the Region V states "dry" or "empty" trusts cannot be used. In 
the states named below trusts established without property are not considered trusts. 

https://secure.ssa.gov/apps10/poms.nsf/lnx/1601825053#fnr1
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2. OPINION 

You have asked whether a "dry" or "empty" trust is a valid legal entity for the purposes of determining eligibility 
for Supplemental Security Income (SSI) in the six States of Region V. As discussed below, we conclude that it is not 
a valid legal entity in any of the States of our region. 

DISCUSSION 

As you know, under federal law, a trust established by an individual after January 2000 generally will be considered 
a resource if the trust is revocable. 42 U.S.C. § 1382b(e)(3)(A); POMS SI 01120.201(D)(1). If the trust is irrevocable, 
the trust is still a resource if there are any circumstances under which payment from the trust could be made to or 
for the benefit of the individual. In that case, the value of the resource is the portion of the trust corpus which 
could be made to or for the benefit of the individual. 42 U.S.C. § 1382b(e)(3)(B); POMS SI 01120.201(D)(2)(a). 

Even if it is irrevocable, however, a trust will still be a resource under the statute unless an exception applies. The 
Medicaid payback trust exception for individual trusts applies where the trust is: (1) established with the property 
of an individual under age 65 who is disabled; (2) established for the benefit of such individual by a parent, 
grandparent, legal guardian or a court; and (3) provides that, on the death of the individual, any funds remaining in 
the trust will be used to reimburse the State for Medicaid payments made for the benefit of the individual during 
his lifetime. See 42 U.S.C. § 1396p(d)(4)(A); POMS SI 01120.203(B)(1). 

We were recently advised that, under Agency policy, where a parent or grandparent creates a trust with a 
competent adult's funds, to satisfy 42 U.S.C. § 1396p(d)(4)(A), the parent or grandparent must either (1) create a 
"seed trust", i.e., contribute some amount of funds not belonging to the individual prior to transferring the 
individual's funds to the trust, or (2) the State must recognize the existence of a "dry" or "empty" trust, i.e., a trust 
without any trust property created by the parent or grandparent, into which the competent disabled adult's funds 
can be placed. Thus a "dry" or "empty" trust for our purposes is a trust without any property as of the inception of 
the trust. 

A dry or empty trust, however, would appear to violate a basic trust principle that a trust governs property. The 
Restatement (Third) of Trusts (2003) provides that "[a] trust cannot be created unless there is trust property in 
existence and ascertainable at the time of the creation of the trust." Id. at § 2 cmt. i. Mark L. A~, Austin W. S~, 
William F. F~, Scott on Trusts (4th ed. 2001), a leading authority on trusts, agrees, stating that a trust is, among 
other things, "a relationship with respect to property." Id. at § 2.3. Accordingly, the two States of the region whose 
statutes set forth the elements of a trust, Indiana and Wisconsin, both require that a trust have property, Ind. Code 
§ 30-4-1-1; Wis. Stat. § 701.01(7), (the other four States' statutes do not set forth the elements of a trust, e.g., 760 
Ill. Comp. Stat. 5/2; Mich. Comp. Laws § 555; Minn. Stat. § 501B), and case law from all six States uniformly 
recognizes that property is an essential element of a trust. Wagner v. Clauson, 78 N.E.2d 203, 207-08 (Ill. 
1948); Pavy v. Peoples Bank & Trust Co., 195 N.E.2d 862, 867 (Ind. App. 1964); Equitable Trust Co. v. Milton Realty 
Co., 246 N.W. 500, 502 (Mich. 1933); Bush v. Crowther, 81 N.W.2d 615, 620 (Minn. 1957); First Nat'l Bank of 
Middletown v. Gregory, 468 N.E.2d 729, 741 (Ohio App. 1983); Warsco v. Oshkosh Savings & Trust Co., 196 N.W. 
829, 831 (Wis. 1924). 

In a dry or empty trust, however, there is no trust property. Absent such property, for the six States in our region, 
there would appear to be no trust. Moreover, it is insufficient that in the future assets may be transferred into the 
trust, as "[a]n expectation or hope of receiving property in the future . . . cannot be held in trust." Restatement at § 
41. Consistent with these principles, therefore, we are unaware of any State in the region that recognizes a dry or 
empty trust, as we have defined them. 

CONCLUSION 

Thus, given the basic trust principles, statutes, and case law discussed above, which require that a trust have 
property, a dry or empty trust, as we have defined them, would not be considered to be a "trust" within the six 
States of our region. Therefore, we conclude that a dry or empty trust does not exist as a valid legal entity in any of 
the states of our region. 
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PS 01820: Transfer of Resources 

PS 01820.007 Colorado 

PS 16-003 Treatment of Promissory Note and Deed of Trust 

DATE: October 6, 2015 

1. Syllabus 

This Regional Chief Counsel opinion discusses whether a promissory note and deed of trust prove the number 
holder (NH), did not transfer a resource, her house in La Junta, Colorado, for less than fair market value. It was 
determined that the promissory note and deed of trust adequately demonstrate that the NH did not sell the La 
Junta house for less than fair market value. However, the NH continues to have property interests in the house and 
promissory note that might be countable resources and should be further evaluated. 

2. Opinion 

Question Presented 

You asked whether a January 2015 promissory note and deed of trust prove A~, the number holder (NH), did not 
transfer a resource, her house in La Junta, Colorado, for less than fair market value. 

Short Answer 

Yes, the promissory note and deed of trust show that the NH received fair market value for transferring a partial 
interest in her house in La Junta, Colorado. However, the NH still has property interests that should be evaluated. 

Background 

According to the information you provided, at some point before August 2014, T~ gave title of Colorado (the “La 
Junta house”), to her sister, the NH. The NH began living in the La Junta house in August, and lived there rent and 
mortgage free until December 2014, when she moved in with J~, in Colorado (the “Ordway house”). 

Because the NH owned the La Junta house, but was not living there, the agency notified her that she had excess 
resources. After she was notified she had excess resources, she sold a percentage interest in the La Junta house to 
J~’s father for $10,000. She apparently did not receive $10,000 cash, but instead told the agency that she received 
a $10,000 equity stake in the Ordway house in exchange for an ownership interest in the La Junta house. 

While the NH provided a quitclaim deed showing she sold an interest in the La Junta house, she initially did not 
provide evidence that she received an interest in the Ordway house. As a result, the field office concluded she sold 
the La Junta house for less than fair market value. Later, the Colorado Cross-Disability Coalition (CCDC) provided a 
promissory note and deed of trust. The promissory note states that J~’s father borrowed and promised to repay 
the NH $10,000 and that the debt was secured by a deed of trust in the Ordway house. 

Discussion 

Under the Act, an individual’s eligibility for SSI is affected, and she may be temporarily ineligible, if she disposes of 
resources for less than fair market value. 42 U.S.C. § 1382b(c); see POMS SI 01150.110. 

Here, the NH’s quitclaim deed demonstrates that she did not sell the entire house. Instead, she sold a percentage 
ownership of the house. The exact percentage is not specified in the quitclaim deed, but instead will be calculated 
at the time the La Junta home is sold, based on what percentage interest corresponds with $10,000. See Eastbrook 
Homes, Inc. v. Treasury Dep’t, 820 N.W.2d 242, 250 (Mich. Ct. App. 2012) (“A quitclaim deed is generally construed 
as conveying all the grantor’s interest in the described property unless some interest is expressly excepted or 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501150110
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reserved.”), cited in 26A C.J.S. Deeds § 327. In other words, the NH transferred whatever percentage of the 
property that is worth $10,000. 

In return, the quitclaim deed indicates that the NH would receive $10,000. Although the particulars of the 
consideration she received were not in writing at the time she conveyed an interest in the La Junta home, the 
promissory note and deed of trust were subsequently executed. The fact that these documents were executed 
after the quitclaim deed is not problematic. See Jarnagin v. Busby, Inc., 867 P.2d 63, 66 (Colo. Ct. App. 1993) (“[A] 
contract that contains essential terms may constitute a valid binding contract, even though the parties agree to 
negotiate on additional terms.”). 

These documents show that, while the NH did not receive cash for her transfer of an interest in the La Junta home, 
she received a promise of $10,000 in the future. A promise of future performance is consideration “if, but only if, 
the promised performance would be consideration.” Restatement (Second) of Contracts § 75. Here, the promised 
performance (payment of the $10,000) is plainly consideration. Further, the promise is secured by an interest in 
the Ordway house. Because the NH received a secured and enforceable promise to pay the $10,000, we believe 
that the NH received fair market value for her interest in the La Junta home. 

Although the NH did not transfer a resource for less than fair market value, it should be noted that she continues 
to have property interests that might be countable resources. First, she continues to own a percentage interest in 
the La Junta house. Whether or not her percentage interest is countable may depend on whether she can convert 
her percentage interest to cash, in light of the joint ownership. See POMS SI 01120.010(C)(2) (property not a 
resource if litigation would be required to accomplish sale of joint property). Second, she owns the promissory 
note, which appears countable. See POMS SI 01140.300(C)(1), (D)(3) (noting that a promissory note is a resource, 
but giving the claimant the right to submit evidence showing that there is a legal bar to sale of the agreement). 

Conclusion 

The promissory note and deed of trust provided by CCDC adequately demonstrate that the NH did not sell the La 
Junta house for less than fair market value. However, the NH continues to have property interests that might be 
countable resources and should be further evaluated. 

 

PS 01820.011 Florida 

PS 14-102 Supplemental Security Income Resource Determination—Validity of 

Personal Services Contract 

DATE: May 21, 2014 

1. SYLLABUS 

This is a new decision that neither supersedes nor modifies the decision at PS 01820.011 FL (PS 13-065). The prior 
decision did involve the same applicant with the same issue of counting resources transferred at less than fair 
market value (FMV). The previous decision hinged on a faulty and unsigned contract for services by the niece in 
exchange for the applicants resources of more than $37,000. However, in the present decision the Regional Chief 
Counsel (RCC) looked at the application filed on January 14, 2014. The niece of the applicant presented a new, 
revised, and signed contract for services. The RCC determined that the new signed contract met the requirements 
of Florida law, and, therefore, as of the second application for benefits no transfer of resources for less than FMV 
occurred. 

2. OPINION 

QUESTION 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120010
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501140300
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601820011#fl
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You have asked whether a transfer of resources by an applicant for Supplemental Security Income (SSI) constitutes 
a transfer for less than fair market value or is a valid contract for services. 

OPINION 

The contract is a valid contract for services in exchange for fair market value. 

BACKGROUND 

On April 17, 2013, we issued an opinion in which we concluded a January 29, 2013 contract for services entered 
into by David (Applicant), and his niece, Ann, an attorney residing in New Jersey, was not a valid contract for 
services. The agency published this opinion in Program Operations Manual System (POMS) PS 01820.011 Florida 
(PS 13-065). 

On January 14, 2014, Applicant’s niece filed a new application for SSI on behalf of Applicant. Applicant is a resident 
of a nursing home in St. Petersburg, Florida, and has no spouse. He was born in October and is presently seventy-
three years old. 1 Applicant’s niece submitted a revised contract dated August 27, 2013, in support of the 
application. The document, entitled “Contract for Personal Services” (Contract), is three pages long. It states 
Applicant’s niece will perform multiple services for Applicant, including health monitoring, arranging for health 
care, arranging for hospitalization or other care and treatment, overseeing the adequacy and quality of health 
care, visiting periodically, purchasing personal effects, evaluating his needs and general well-being and reporting 
any problems, communicating on his behalf by writing letters and making phone calls, investing his bank accounts 
and coordinating his powers of attorney and funeral instructions, paying bills, and looking after his house. Contract 
¶ A.1-11. 

The Contract states Applicant’s niece will provide these services for the duration of Applicant’s life, which was 
estimated at 11.24 years, based on the life expectancy table in POMS SI 01150.005. Contract ¶ B, C.1.a. It further 
states the consideration for the services Applicant’s niece is to render is payment of $25.00 per hour. Contract ¶ 
C.1.b. The Contract states court-appointed guardians provide similar services at the rate of $45 per hour and 
geriatric care managers provide similar services at the rate of $100 per hour. Contract ¶ C.1.b. It indicates 
Applicant’s niece normally charges $350.00 per hour for legal services. Contract ¶ C.1.b. The Contract states 
Applicant’s niece is currently providing services to Applicant, on average, for six hours per week and anticipates 
she will continue to provide an average of six hours per week. Contract ¶ C.1.c. The Contract states Applicant’s 
niece has visited Applicant four times in the previous six months, each visit lasted approximately three days, and 
she spent ten hours per day with him. Contract ¶ C.1.c. 

The Contract states the estimated cost for the services Applicant’s niece is to provide is $87,672.00, but because 
Applicant does not have that much money, Applicant’s niece accepts the lesser amount of $37,627.89 as 
payment.2 Contract ¶ C.1.d. The Contract indicates payment is due immediately. Contract ¶ G. Applicant promises 
to pay the difference later if he becomes able. Contract ¶ C. 1. d. Applicant’s attorney indicated in his letter that on 
November 20, 2013, Applicant transferred a parcel of real estate via Quitclaim Deed to his niece as additional 
consideration for the services, and that the real estate was valued at $33,000. Applicant’s niece has therefore 
received approximately $70,600 in value for the services she is to render. The Contract states Florida law governs 
its construction. Contract ¶ F. Applicant and his niece executed the Contract in Florida, before a notary public. 

DISCUSSION 

SSI is a general public assistance program for aged, blind, or disabled individuals who meet certain income and 
resource restrictions and other eligibility requirements. See Social Security Act (Act) §§ 1602, 1611(a); 20 C.F.R. 
§§ 416.110, 416.202 (2014). 3 “Resources” include cash or other liquid assets or any real or personal property that 
an individual owns and could convert to cash to be used for his or her support and maintenance. See Act § 1613; 
20 C.F.R. § 416.1201(a). The Act and regulations establish the dollar amount that an individual’s nonexcluded 
resources cannot exceed. See Act § 1611(a)(1)(B); 20 C.F.R. § 416.1205(a). 

An individual’s eligibility for SSI may depend or be conditioned on the disposal, at fair market value, of resources 
that exceed the resource limitations, and the failure to dispose of property in an appropriate manner may render 
the individual ineligible for SSI. See Act § 1613(b)(1); 20 C.F.R. § 416.1240. An individual who gives away or sells a 

https://secure.ssa.gov/apps10/poms.nsf/lnx/
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601820011#fn1
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501150005
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601820011#fn2
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601820011#fn3
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nonexcluded resource for less than fair market value is ineligible for SSI for a prescribed period. See Act § 
1613(c)(1)(A)(i). Resource transfers for less than fair market value made after December 14, 1999, may result in a 
period of ineligibility of up to thirty-six months. See Act § 1613(c)(1)(A)(ii)(I); POMS SI 01150.001(A), (C)(3); 
POMS SI 01150.110(A). The agency evaluates transfers of cash for services based on the current market value 
(CMV) of the services and the frequency and duration of the services under the agreement. See POMS SI 
01150.005. 

A valid transfer of resources is based on a legally binding agreement. If a transfer is not valid, the individual still 
owns the property and it counts as a resource for SSI purposes. See POMS SI 01150.001(B)(1). Accordingly, the 
validity of the contract is of primary importance. 

Applicant and Applicant’s niece both executed the Contract in Florida. Florida courts follow the general principle 
that the place where a contract is made governs the validity, interpretation, and obligations of a 
contract. See Jemco, Inc. v. United Parcel Service, Inc., 400 So. 2d 499, 501 (Fla. Dist. Ct. App. 1981). In addition, the 
Contract recites that Florida law governs. Therefore, Florida law governs the construction of the Contract. 

Florida law provides that the elements of a contract are an offer, acceptance, and consideration. See Med-Star 
Cent. Inc. v. Psychiatric Hosp. of Hernando Cnty, Inc., 639 So. 2d 636, 637 (Fla. Dist. Ct. App. 1994). Acceptance of a 
contract may be shown by signing it. See Consol. Res. Healthcare Fund I, Ltd. v. Fenelus, 853 So. 2d 500, 503 (Fla. 
Dist. Ct. App. 2003) (“the object of a signature is to show mutuality or assent”). 

The Contract at issue provides for services to be performed over Applicant’s lifetime, stated to be 11.24 years. 
Contract ¶C.1.a. Under Florida law, a contract for services that cannot be performed within one year is not 
enforceable unless signed by the person who must perform the services. 

No action shall be brought ... upon any agreement that is not to be performed within the space of 1 year from the 
making thereof ... unless the agreement or promise upon which such action shall be brought, or some note or 
memorandum thereof shall be in writing and signed by the party to be charged therewith or by some other person 
by her or him thereunto lawfully authorized. 

Fla. Stat. Ann. § 725.01 (West 2014). Applicant’s niece signed the Contract; therefore, it is enforceable against 
her. See id. 

Florida will recognize the validity of personal services contracts in general and under the proper circumstances. 
In Thomas v. Florida Dep’t of Children & Families, 707 So. 2d 954 (Fla. Dist. Ct. App. 1998), the court held that a 
lifetime contract between a mother and daughter, wherein the daughter agreed to supervise her mother’s health 
care and provide personal services in exchange for $67,725.00, was valid for determining the mother’s eligibility 
for Medicaid benefits. The T~ opinion provides no factual detail of the type of services to be provided, the 
geographic proximity of the mother and daughter, the mother’s age, or expected lifetime. It held simply that the 
parties’ evidence of the fair market value of the services was uncontradicted, and therefore accepted by the 
court. Id.at 955. 

Applicant presented evidence of the fair market value for the services to be rendered in the Contract, which states 
the rate of $45 per hour is typically paid to court-appointed guardians and $100 per hour is common for 
professional geriatric care managers. Contract ¶ C.1.b. An internet search confirmed these rates to be 
accurate. 4 The kinds of services Applicant’s niece is to provide are outlined in sufficient detail in the Contract. 
Contract ¶ A.1-11. 

The Contract states Applicant’s niece will provide, on average, approximately six hours per week of services to 
Applicant, which amounts to 312 hours per year. Contract ¶ C.1.c. The Contract states the hours may fluctuate, 
and provides an example of four visits within the last six months, indicating Applicant’s niece spent approximately 
120 hours (four visits x three days x ten hours per day) on visits alone. Contract ¶ C.1.c. A countervailing 
consideration is that Applicant’s niece resides in New Jersey, while Applicant is in Florida, making delivery of 
services difficult. However, Applicant’s niece’s nearly monthly visits indicate she delivers services in person fairly 
frequently. 

We conclude the Contract is a legally binding agreement that validly transferred Applicant’s resources to his niece 
for fair market value. See POMS SI 01150.001(B)(1). 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501150001
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501150110
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501150005
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501150005
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501150001
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601820011#fn4
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501150001
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CONCLUSION 

Because Applicant and Applicant’s niece signed the Contract, it is enforceable under Florida law and is valid. The 
Contract includes sufficient detail of the services to be provided, provides adequate support for the number of 
hours of services to be provided, and establishes that the exchange of services is at fair market value. 
Sincerely, 
 
Mary Ann Sloan 
Regional Chief Counsel  
By: ______________ 
Megan E. Gideon 
 
Assistant Regional Counsel 

PS 13-065 Supplemental Security Income Resource Determination—Validity of 

Personal Services Contract 

DATE: April 17, 2013 

1. SYLLABUS 

The office of Regional Chief Counsel (RCC) determined that this case represented a transfer of resources without 
due compensation. The person receiving the resources is the niece of the SSI applicant. This niece, a resident of 
New Jersey, failed to sign the agreement of transfer and therefore no legally binding agreement exists. The 
transferred funds count as a resource. In addition, the niece failed to convince the RCC that undefined services she 
would be prepared to perform from a location over a thousand miles away justified the transfer of $37,000 to her. 
The 72 year old applicant’s basic needs are presently being met as a resident of a nursing home in Florida. 

2. OPINION 

QUESTION 

You have asked whether a transfer of resources by an applicant for Supplemental Security Income (SSI) constitutes 
a transfer for less than fair market value, or is excludable as a valid contract for services. 

OPINION 

The contract is not a valid contract for services nor does the contract establish that the services to be exchanged 
constitute fair market value for the resources purportedly transferred. 

BACKGROUND 

Based on the information provided, we understand the facts to be as follows: Ann filed an application for SSI on 
behalf of her uncle, David (Applicant). Applicant is a resident of a nursing home in St. Petersburg, Florida, and has 
no spouse. He was born in 1940 and is presently seventy-two years old. On January 29, 2013, Applicant appointed 
his niece, an attorney residing in New Jersey, to be his representative for purposes of obtaining SSI. On February 
19, 2013, the Social Security Administration (SSA) selected Applicant’s niece as his representative payee. That 
same day, Applicant’s niece faxed the agency documentation of Applicant’s assets, including a mutual fund 
account valued at $25,265.06 and an IRA valued at $12,266.68. 

Applicant’s niece advised SSA that she had transferred approximately $37,000 of Applicant’s assets, the sums in 
the mutual fund and IRA, to herself, pursuant to a “Contract for Services.” Applicant purportedly entered into this 
contract with his niece on January 29, 2013. 

The one-page contract states Applicant’s niece will perform the following services for Applicant: “act as a Power of 
Attorney; serve as a Health Care Representative; serve as a representative for Social Security; serve as a 
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representative for Medicare/Medicaid; communicate with any and all doctors and/or other hospital/facility 
representatives on behalf of [Applicant]; and communicate with social services regarding living arrangements for 
[Applicant].” The contract states Applicant’s life expectancy is 12.1 years. It further states that the consideration 
for the services Applicant’s niece is to render is payment of $20.00 per hour. The contract states Applicant’s niece 
is anticipated to provide services, on average, six hours per week. It states Applicant is paying his niece for services 
rendered and the payment should not be construed as a gift. The contract was executed by Applicant in Pinellas 
County, Florida, before a notary public. Applicant’s niece did not sign the contract. 

DISCUSSION 

SSI is a general public assistance program for aged, blind, or disabled individuals who meet certain income and 
resource restrictions and other eligibility requirements. See Social Security Act (Act) §§ 1602, 1611(a); 20 C.F.R. 
§§ 416.110, 416.202 (2012). 5 “Resources” include cash or other liquid assets or any real or personal property that 
an individual owns and could convert to cash to be used for his or her support and maintenance. See Act § 1613; 
20 C.F.R. § 416.1201(a). The Act and regulations establish the dollar amount that an individual’s nonexcluded 
resources cannot exceed. See Act § 1611(a)(1)(B); 20 C.F.R. § 416.1205(a). 

An individual’s eligibility for SSI may depend or be conditioned on the disposal, at fair market value, of resources 
that exceed the resource limitations, and the failure to dispose of property in an appropriate manner may render 
the individual ineligible for SSI. See Act § 1613(b)(1); 20 C.F.R. § 416.1240. An individual who gives away or sells a 
nonexcluded resource for less than fair market value is ineligible for SSI for a prescribed period. See Act § 
1613(c)(1)(A)(i). Resource transfers for less than fair market value made after December 14, 1999, may result in a 
period of ineligibility of up to thirty-six months. See Act § 1613(c)(1)(A)(ii)(I); Program Operations Manual System 
(POMS) SI 01150.001(A), (C)(3); POMS SI 01150.110(A). The agency evaluates transfers of cash for services based 
on the current market value (CMV) of the services and the frequency and duration of the services under the 
agreement. See POMS SI 01150.005. 

A valid transfer of resources is based on a legally binding agreement. If a transfer is not valid, the individual still 
owns the property, and the property counts as a resource for SSI purposes. See POMS SI 01150.001 (B)(1). 
Accordingly, the validity of the contract is of primary importance. 

Applicant executed the contract in Florida. Florida courts follow the general principle that the place where the 
contract is made governs the validity, interpretation and obligations of a contract . See Jemco, Inc. v. United Parcel 
Service, Inc., 400 So. 2d 499, 501 (Fla. Dist. Ct. App. 1981). Therefore, Florida law governs the construction of the 
contract. 

Florida law provides that a valid contract is based on an offer, acceptance and exchange of consideration. See Med-
Star Central, Inc. v. Psychiatric Hospitals of Hernando County, Inc., 639 So. 2d 636, 637 (Fla. Dist. Ct. App. 1994). 
Acceptance of the contract may be shown by signing it. See Consolidated Resources Healthcare Fund I, Ltd. v. 
Fenelus, 853 So. 2d 500, 503 (Fla. Dist. Ct. App. 2003) (“the object of a signature is to show mutuality or assent”). 
Assent may also be shown by the acts or performance of the party. Id. (citing Gateway Cable T.V., Inc., v. Vikoa 
Construction Corp., 253 So.2d 461, 463 (Fla. Dist. Ct. App. 1971)). 

The contract at issue provides for services to be performed over Applicant’s lifetime, stated to be 12.1 years. 
Under Florida law, a contract for services that cannot be performed within one year is not enforceable unless 
signed by the person who must perform the services. 

No action shall be brought ... upon any agreement that is not to be performed within the space of 1 year from the 
making thereof ... unless the agreement or promise upon which such action shall be brought, or some note or 
memorandum thereof shall be in writing and signed by the party to be charged therewith or by some other person 
by her or him thereunto lawfully authorized. 

Fla. Stat. Ann. § 725.01 (West 2012). Applicant’s niece did not sign the contract, therefore, it is unenforceable 
against her as it cannot be performed within one year. Fla. Stat. Ann. § 725.01 (West 2012). The doctrine of partial 
performance under a contract may cure the lack of a valid writing in some circumstances, but under Florida law, 
partial performance of a contract for personal services does not cure its invalidity. See Johnson v. Edwards, 569 So. 
2d 928, 929 (Fla. Dist. Ct. App. 1990). Therefore, the fact that Applicant’s niece performed some services for 

https://secure.ssa.gov/apps10/poms.nsf/lnx/1601820011#fn5
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501150001
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501150110
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501150005
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501150001
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Applicant, such as filing his SSI application, does not cure the lack of a valid contract. As the contract is 
unenforceable it does not constitute a valid transfer of resources, and Applicant remains the owner of the property 
purportedly transferred. See POMS SI 01150.001 (B)(1). 6 

Even if the contract were a legally binding agreement and constituted a valid transfer of resources, Applicant’s 
niece has presented no evidence of the fair market value of the services she is to render. The contract submitted 
by Applicant’s niece presents little detail of the services she is to provide and no explanation of how she will 
provide them to Applicant in Florida while she maintains her residence in New Jersey. It does not appear probable 
that Applicant’s niece will be aware of Applicant’s needs and able to communicate on his behalf with doctors and 
facilities in Florida while she remains in New Jersey. By comparison, in R~, the contract set out in great detail the 
services the daughter would provide in person. R~, 193 S.W. 3d at 840-41. (“The Contract set out duties of the 
[daughter] such as preparation of nutritious, appropriate meals, house cleaning and laundry; assistance with 
grooming, bathing, dressing, and personal shopping, including purchase of clothing, toiletries and other personal 
items; assistance with purchasing hobby, entertainment or other goods for R~'s use and enjoyment, taking into 
account R~'s ability to pay for such items; monitoring of R~'s physical and mental condition and nutritional needs 
in cooperation with health care providers; arranging for transportation to health care providers and to the 
physician of R~'s choice, as well as arranging for assessment, services and treatment by appropriate health care 
providers for R~; assisting R~ in carrying out the instructions and directives of R~'s health care providers; arranging 
for social services by social service personnel as needed; visiting at least weekly and encouraging social interaction; 
arranging for outings and walks, if reasonable and feasible for R~; and interacting with and/or assisting any agent 
of R~ in interacting with health professionals, long-term care facility administrators, social service personnel, 
insurance companies, and government workers in order to safeguard R~'s rights, benefits, or other resources as 
needed.”) 

The contract states Applicant’s niece will provide, on average, approximately six hours per week of services to 
Applicant, but does not set forth the basis for this average. If she provided six hours of services per week, that 
would amount to three hundred twelve hours per year. Making an occasional phone call or sending an occasional 
e-mail from New Jersey would not likely require three hundred twelve hours per year. Without a reasoned basis 
for the estimated number of hours of services, it appears the number was selected at random. By comparison, 
in R~, the daughter made three to four sixty-mile round trips weekly to attend to her mother. Id. at 843. Thus, 
while the contract recites the frequency and duration of the services to be provided, Applicant’s niece has not 
established that this estimate is accurate. 

Further, the contract recites that Applicant has an average life expectancy of 12.1 years. However, the life 
expectancy table in POMSSI 01150.005 governs the calculation of the value of compensation of services for life. 
The life expectancy for a 72-year-old male set forth in POMS SI 01150.005 is 11.24 years. The contract’s use of a 
longer life expectancy than that set forth in POMS renders the estimated duration of the contract inaccurate, and 
would also impact the hourly rate. Thus, the contract is inaccurate. Applicant has not established it requires 
payment of fair market value for the services to be rendered. 

CONCLUSION 

Because Applicant’s niece did not sign the personal services contract, which anticipates she will provide services 
for more than one year, the contract is unenforceable under Florida law and is not valid. Moreover, the contract 
does not include sufficient detail of the services to be provided, does not provide any support for the number of 
hours of services to be provided, explain how Applicant’s niece could provide the services to Applicant from a 
remote location and uses an incorrect life expectancy for Applicant. Applicant has not established the services to 
be exchanged constitute fair market value for the resources allegedly transferred. 
Sincerely, 
 
Mary Ann Sloan 
Regional Chief Counsel  
By: ______________ 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0501150001
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Megan E. Gideon 
 
Assistant Regional Counsel 

Footnotes: 

[1] This opinion is premised on the assumption that Applicant is competent and has the capacity to enter into 
contracts. You have not presented any evidence he is not competent to enter into contracts. If your records reflect 
there is any question regarding Applicant’s competence, please advise. 

[2] This sum is nearly identical to the sum Applicant’s niece transferred to herself in January 2013, $37,531.74, 
which consisted of Applicant’s mutual fund account valued at $25,265.06 and an Individual Retirement Account 
valued at $12,266.68. 

[3] All subsequent references to the Code of Federal Regulations are to the 2014 edition unless otherwise noted. 

[4] Florida Guardians.com (visited May 20, 2014) http://www.floridaguardians.com/assets/documents/2011-
02%20-%20Order%20Governing%20Court%20Appointed%20Guardian%20Fees.Orange.pdf> (listing maximum rate 
of $64.00 per hour for court-appointed guardians); Florida ElderCare.com (visited May 20, 
2014) http://www.florida-eldercare.com/fees.html> (listing rate of $95.00 per hour for geriatric care management 
services). 

[5] All subsequent references to the Code of Federal Regulations are to the 2012 edition unless otherwise noted. 

[6] Florida will recognize the validity of personal services contracts in general and under the proper 
circumstances. See Thomas v. Florida Dep’t of Children and Families, 707 So. 2d 954 (Fla. Dist. Ct. App. 1998) 
(lifetime contract between a mother and daughter whereby daughter agreed to supervise mother’s health care 
and provide personal services in exchange for $67,725 was valid). In a case similar to T~, Missouri recognized the 
validity of personal services contracts. See Reed v. Missouri Dep’t of Soc. Serv., Family Support Div., 193 S.W. 3d 
839, 842-43 (Mo. Ct. App. 2006) (evidence showed valid contract where daughter assisted mother with feeding, 
purchased correct size equipment and clothing, kept track of mother’s belongings, took her on drives, helped her 
attend events at nursing home, noted medication errors and corrected them and performed services over an 
eleven-year period in exchange for $11,000). 

 

PS 01830: Foreign Resources 

PS 01830.084 China Republic of. 

PS 15-112 Exclusion of Chinese Real Property from Countable Resources Under 

Loss of Housing for Joint Owner Exception 

DATE: April 15, 2015  

1. SYLLABUS 

This RCC opinion examines whether the co-owned Chinese real property constitutes a resource for supplemental 
security income (SSI) eligibility purposes.  Based on the documents submitted to the agency, the SSI recipient co-
owns a house with her spouse in China, and forcing a sale of the residence would present an undue hardship, 
because he has nowhere else to reside.  Because the SSI recipient co-owns the real property in China, and because 
the sale of the real property would cause undue hardship to her spouse, due to loss of housing, the real property 
should be excluded as a resource. 

https://secure.ssa.gov/apps10/poms.nsf/lnx/1601820011#fnr1
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601820011#fnr2
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601820011#fnr3
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601820011#fnr4
http://www.floridaguardians.com/assets/documents/2011-02%20-%20Order%20Governing%20Court%20Appointed%20Guardian%20Fees.Orange.pdf
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2. OPINION 

QUESTIONS 

Whether the Chinese real property of J~ should be a countable resource for Supplemental Security Income 
eligibility purposes. 

BRIEF ANSWER 

No. Because J~’s Husband, S~, co-owns the real property in China and because the sale of the real property would 
cause undue hardship to S~ due to loss of housing, the real property should be excluded as a resource. 

SUMMARY OF FACTS 

Claimant J~ was receiving Supplemental Security Income (SSI) benefits in March 2012 when a redetermination was 
performed. At issue in the redetermination was real property that J~ owns in China. In April 2012, the Social 
Security Administration (SSA) requested that J~ provide a statement from her Husband regarding the real property 
as well as a deed and the value of the real property (Ex. 6, p. 30) 1 . J~ submitted an appraisal of the real property. 
The appraisal has been translated into English (the Appraisal). The Appraisal notes that, while the client for the 
Appraisal is S~, the owner as recorded on the Certificate of Real Estate is J~ (Appraisal, p.13). The Certificate of 
Real Estate shows that the real property was purchased in November 1992 from Hejigong Pharmaceutical 
(Appraisal, p. 27-28). 

On July 24, 2012, an SSA field office informed J~ that she had resources exceeding the maximum limit (Ex. 2, p. 1) 
because of ownership of the real property in China. On September 6, 2012, J~ requested a hearing by an 
administrative law judge, asserting the real property was exempt from resources (Ex. 7, p. 1). 

The ALJ found that the SSA field office properly determined that J~ was not eligible for SSI because of excessive 
resources. J~ requested review of the ALJ’s decision on July 10, 2013 (Form HA-520). She submitted a copy of her 
wedding certificate, dated May 11, 1982, evidencing the marriage between her and her Husband ten years before 
the real property was purchased. J~ also submitted a Form 795 statement, dated July 10, 2013, from her Husband. 
In the statement, S~ certifies (i) that he and J~ have been married since May 11, 1982 and remain married; (ii) that 
they purchased the real property together after they were married with communal savings; (iii) that he is currently 
retired, cannot afford to move out of the home because of weak financial ability, and that the real property is the 
only place he can stay; and (iv) that pursuant to Chinese law, he is the co-owner of the property and any sale of the 
real property requires his acknowledgment and approval. 

APPLICABLE LAW AND PROGRAMMATIC GUIDANCE 

POMS SI 01130.100 B identifies situations under which certain real property may be excluded as a resource. 
Generally, an individual’s primary residence is excluded as a resource. However, when real property ceases to be 
the principal place of residence, it is included in determining countable resources unless excluded under another 
provision. POMS SI 01130.100 B.5 provides that real property may continue as an excluded resource, even when it 
no longer serves as a claimant’s principal place of residence, when “its sale would cause undue hardship, due to 
loss of housing for a co-owner of the property.” 

The POMS provision is consistent with the regulations, which provide: 

 Excess real property which would be a resource under § 416.1201 is not a countable resource for conditional 
benefit purposes when: it is jointly owned; and sale of the property by an individual would cause the other owner 
undue hardship due to loss of housing. Undue hardship would result when the property serves as the principal 
place of residence for one (or more) of the other owners, sale of the property would result in loss of that 
residence, and no other housing would be readily available for the displaced other owner (e.g., the other owner 
does not own another house that is legally available for occupancy). However, if undue hardship ceases to exist, its 
value will be included in countable resources as described in § 416.1207. 

20 C.F.R. § 416.1245(a). 
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ANALYSIS 

A. S~ Has a Co-Ownership Interest in the Real Property. 

Whether S~ has a co-ownership interest in J~’s real property is governed by the People’s Republic of China 
Marriage Law (2001). The Marriage Law has been interpreted thrice by the Supreme People’s Court (SPC) in 2001, 
2003, and 2011. The SPC Interpretations provide detailed explanation of the application of the marital property 
rules provided by the Marriage Law. English translations of the judicial interpretations are not readily available. 

The Marriage Law establishes a community property regime with certain exceptions (Art. 17-18). The Marriage Law 
applies to a married couple’s property unless the couple otherwise reaches an explicit agreement (Art. 19). 

Pursuant to the Marriage Law and the SPC Interpretations, community funds obtained by either spouse during the 
marriage, including wages, are considered jointly owned property (Art. 17; see also Zhang email). Property 
purchased with community funds likewise is community property unless it falls into an exception or is subject to 
other agreement of the parties. 

Here, J~ and S~ agree that the real property was purchased with community funds during the marriage and 
constitutes real property. It does not appear that any exceptions to the general rule would apply in this 
case. 2 Accordingly, J~’s real property is community property subject to the co-ownership interest of S~. 

B. Sale of the Real Property Would Cause Undue Hardship Due to Loss of 

Housing. 

In order for the real property to be excluded from resource counting, its sale would have to result in undue 
hardship to J~’s co-owning Husband, S~. Pursuant to 20 C.F.R. 1245(a), undue hardship to a co-owner from the sale 
of real estate results when (i) the property serves as the principal place of residence for the co-owner, (ii) sale of 
the property would result in loss of that residence, and (iii) no other housing would be readily available (e.g., the 
co-owner does not own another house that is legally available for occupancy). 

Here, J~ has provided evidence satisfying requirements (i) and (iii) above: she has provided a certification from S~ 
that he is currently retired, cannot afford to move out of the home because of weak financial ability, and that the 
real property is the only place he can stay. 

J~’s sale of the real property would also result in satisfaction of requirement (ii) above. Chinese property is 
generally owned in joint ownership rather than by proportion, and both parties have equal rights in the disposal of 
the property (Art. 17; see also Zhang email). Accordingly, J~ may not sell her ownership interest in the real 
property independent of her Husband’s ownership interest. 3 Thus, their joint sale of the real property would result 
in loss of S~’s principal residence, and no other housing is readily available to S~. 

CONCLUSION 

It is our opinion that J~’s Chinese real property should be excluded as a resource because her Husband co-owns 
the real property in China and because the sale of the real property would cause undue hardship to her Husband 
due to loss of housing. 

PS 15-072 SSI Resource Issue: Foreign Property 

DATE: January 22, 2015 

1. SYLLABUS 

This RCC examines whether ownership of Chinese real property constitutes a resource for supplemental security 
income (SSI) eligibility purposes, where the individual claims that such property is not freely transferable. 
Individuals cannot privately own land in China, but may obtain transferrable land-use rights. The individual 
submitted a certificate to SSA that lists him as the sole owner of a house in China and lists the State as the owner 
of the land, and also indicates that the land-use right has been assigned.  Chinese law permits individuals to 

https://secure.ssa.gov/apps10/poms.nsf/lnx/1601830084#fn2
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601830084#fn3


91 
 

privately own residential houses and apartments built on state-owned land. Based on the documents he submitted 
to the agency, the individual owns a house and has been assigned a renewable land-use right to the underlying 
land.  Because his property interest is freely transferable and may be converted to cash, it constitutes a resource 
for purposes of SSI. 

2. OPINION 

QUESTIONS 

You asked whether X~’s ownership of Chinese real property constitutes a resource for supplemental security 
income (SSI) eligibility purposes, where X~ claims that such property is not freely transferable. 

SHORT ANSWER 

Yes. X~ is able to sell or otherwise transfer his ownership interest in Chinese real property. Accordingly, that 
property constitutes a resource for purposes of SSI eligibility. 

BACKGROUND 

On January 12, 2012, X~ and Y~ applied for SSI as a married couple. X~ and Y~ were both born in China, but 
currently reside in California and are naturalized United States Citizens. On July 10, 2012, the agency denied X~ and 
Y~’s application for SSI, finding that their total resources exceeded the statutory Limit. Specifically, X~ admitted 
that his father transferred ownership of a house to him in 1985. X~ stated that the house’s value was 
approximately $16,000. X~ and Y~ testified that they do not intend to return to China to live in the house. 

On September 5, 2012, X~ requested reconsideration. On October 31, 2012, X~ submitted additional information. 
Specifically, in an October 31, 2012 statement, X~ claimed that his eight siblings were co-owners of the house his 
father transferred to him in 1985. He identified the address of the house as ~~ ~~~, Nansha Residential Committee, 
Jun’An Town, Shunde District, Foshan City, China. Additionally, X~ submitted September 5, 2012 statements from 
his mother and sister. X~’s mother, then 95 years old and Living in the house, asserted that all nine of her children 
are co-owners of the property located at ~~~ ~~~. Likewise, X~’s sister represented that she has an ownership and 
residential right in the property. 

X~ also provided a certificate issued by the Nansha Community Residential Committee, 4 dated November 16, 
2011. According to the certificate, X~ was the original resident of the house located at ~~~ ~~~ . The certificate also 
stated that X~’s parents and siblings have lived in the house permanently, and X~ is prohibited from selling this 
house to others. 5 On November 26, 2012, the agency denied X~’s request for reconsideration and he requested a 
hearing on January 8, 2013. The ALJ held a hearing on February 21, 2014. An attorney represented the couple at 
the administrative hearing and X~ testified on his own behalf. 

On August 27, 2014, in response to your request, X~ submitted a Property Rights Certificate with a registration 
date of January 17, 2006, showing that he owns property at ~~~ ~~, Nansha Residential Committee, Jun’An Town, 
Shunde District, Foshan City, China. 6X~ made no prior mention to this official property record, nor did he explain 
his failure to produce this record prior to the agency’s request. The certificate lists X~ as the sole owner of the 
house. The certificate lists the State as the owner of the land, and indicates that the land-use right has been 
assigned. 

Applicable Law 

Federal Law 

To be eligible for SSI payments, claimants must prove they are at least 65 years of age, or blind, or disabled with 
limited income and limited resources and legally residing in one of the 50 states, the District of Columbia, or the 
Northern Mariana Islands. See Social Security Act §§ 1602, 1611; 20 C.F.R. § 416.202. 

A resource, for SSI purposes, includes assets that an individual owns and could convert to cash and use for food or 
shelter, including real property. See Social Security Act § 1613; 20 C.F.R § 416.1201(a). If the individual has the right 
or power to liquidate the property or his share of the property, it is a resource. See 20 C.F.R. § 416.1201(a)(1). If an 
individual disposes of his or her resource for less than fair market value, he or she becomes ineligible for SSI 
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benefits for 36 months. See Social Security Act § 1613(c)(1)(A); Program Operations Manual System (POMS) SI 
01150.001.C.3; SI 01150.003. The limit for countable resources is $2,000 for an individual and $3,000 for a 
couple. See Social Security Act § 1611(a)(3); 20 C.F.R. § 416.1205; POMS SI 01110.003.A.2. 

Although the agency considers real property a resource, an individual’s principle place of residence, regardless of 
value, is an excluded resource (the home exclusion). See Social Security Act § 1613(a)(1); 20 C.F.R. §§ 416.1210(a), 
416.1212; POMS SI 01130.100. Property ceases to be the principle place of residence as of the date that the 
individual left it with no intention of returning. See 20 C.F.R. § 416.1212(c); POMS SI 01130.100.B. 

Similar to the home exclusion exception, the agency also excludes the value of an individual’s ownership interest in 
jointly owned real property if the sale of the property would cause undue hardship, due to loss of housing, to a co-
owner (the undue hardship exception). See Social Security Act § 1613(b)(2)(A); POMS SI 01130.130. 

The People’s Republic of China 7 The People’s Republic of China (PRC or China) provides for the protection of 
private property in its 1982 Constitution and 2004 amendments. See Zhang, Laney, China: Real Property Law, the 
Law library of Congress, Global Legal Research Center (October 2014), 1-2. Article 13 of the PRC Constitution 
provides that “[c]itizens’ lawful private property is inviolable.”Id. at 1. 

The PRC Property Rights Law, which became effective on October 1, 2007, addresses the establishment, alteration, 
transfer, and elimination of property-related ownership rights, and the registration and delivery of movable and 
real property rights. Id. at 2. 

According to the PRC Constitution and Property Rights Law, individuals cannot privately own land and natural 
resources in China. Id.at 3. Instead, the state owns urban land and collectives own rural and suburban 
land. Id. However, individuals can obtain a right to use land. The land-use right allows the right-holder to legally 
possess, use, and benefit from property owned by another (whether the state or a collective). Id. 

In urban areas, the state grants or allocates land-use rights to land users. Id. For granted land-use rights, land users 
pay the state granting fees for a certain number of years. Id. Currently, land may be used for residential purposes 
for up to seventy years. Id. at 4. When the term for the right to use land for residential purposes expires, the term 
automatically renews. Id. If the land owner dies prior to the expiration of the seventy year or renewal term, the 
land-use right passes to the owner’s heirs. 8 China’s Assignment Regulations provide that land users may transfer 
their land-use rights to others through sale, exchange, gift, mortgage, or lease. Id. at 4. When transferred, the land-
use right and the right to structures on top of the land (home ownership) transfer simultaneously. Id. 

In transferring real estate rights, the new owner obtains the land-use rights only for the period equivalent to the 
original assigned term minus the number of years the original owner has used the land. Id. at 5. However, as 
discussed above, a residential land-use right term will automatically renew upon expiration. Id. 

ANALYSIS 

According to the 2006 Property Rights Certificate, X~ owns a house located at ~~~ ~~in Foshan City, China, 
identified as an urban area. Although X~ does not own the land upon which the house is situated, it appears that 
the State has assigned him land-use rights, which renew automatically every 70 years. Per the PRC Constitution 
and Property Rights Law, X~ may sell or otherwise legally transfer these property rights. 9 Thus, because X~ has an 
ownership interest in real property, which he could sell or otherwise convert into cash, that property is a countable 
resource. 10 See 20 C.F.R. § 416.1201(a); POMS SI 01110.100.B.1. 

Furthermore, the property does not qualify as an excluded resource under the home exclusion rule because the 
house is not currently X~’s principle place of residence nor does he intend on returning to it. 

Although X~, his family, and the Nansha Community Residential Committee claim that, per cultural tradition, X~’s 
siblings and parents are co-owners of the property, they fail to provide any legal documents to confirm this claim. 
Moreover, the Property Rights Law provides that land-use rights must be registered with local government land 
authorities at or above the county level; these authorities issue certificates to affirm these rights. See Zhang, 
Laney, China: Real Property Law, at 5. Thus, the Property Rights Certificate, identifying X~ as the sole owner, 
appears to be dispositive. 
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Despite their allegations to the contrary, the agency has not received evidence showing that X~’s family members 
have any registered legal interest in the property, and Chinese law does not recognize family ownership arising 
from cultural traditions of an “ancestral home.” 11 Moreover, X~’s failure to produce the property rights certificate 
prior to August 2014 suggests that his prior allegations of co-ownership may have merely been an attempt for X~ 
to evade the implications of sole ownership. Therefore, because the 2006 Property Rights Certificate lists X~ as 
sole owner of the property, the property’s sale cannot cause any undue hardship on co-owners, and the undue 
hardship exception does not apply. 

CONCLUSION 

Individuals cannot privately own land in China but may obtain transferable land-use rights. In addition, Chinese law 
permits individuals to privately own residential houses and apartments built on state-owned land. Based on the 
documents he submitted to the agency, X~ owns a house and has been assigned a renewable land-use right to the 
underlying land. Because X~’s property interest is freely transferable and may be converted to cash, it constitutes a 
resource for purposes of SSI. 

Footnotes: 

[1] “Ex.” Refers to exhibits in the administrative record by and before the Administrative Law Judge. 

[2] For example, the Third SPC Interpretation provides that even where a mortgage for real property is paid over 
the course of a marriage, if the down payment was made with one party’s separate property and the deed 
identifies only that party as the owner, a court in a divorce proceeding may distribute the real property to the 
down payment payer and require such person to make compensation to the other party with regards to mortgage 
payments made during the course of the marriage. Yu Di, Marriage Is Between a Man and a Woman and …: Latest 
Evolution of Marital Residence Regime in Contemporary China, 88 Chi.-Kent L. Rev. 1013, 1032 (2013). 

[3] If J~ could sell her ownership interest independent of her Husband’s interest, the sale of the real property 
would not satisfy prong (ii).See, e.g., Heid v. Astrue, No. CV 111-171, 2012 WL 5874318, at *5 (S.D. Ga. Oct. 26, 
2012) report and recommendation adopted, No. CV 111-171, 2012 WL 5874338 (S.D. Ga. Nov. 20, 2012), in which 
the district court affirmed the Appeals Council’s determination that the sale of Georgia real property co-owned by 
spouses would not cause undue hardship because “in Georgia, Husband and wife are treated as tenants in 
common with regard to co-owned property, and S~ [the claimant’s spouse] would have retained his ownership 
interest and right to live on the property even if [the claimant] had sold her share.” 

[4] At the February 21, 2014 hearing, X~ explained that the Nansha Community Residential Committee is a group 
of individuals selected by farmers to take care of the village. He acknowledged that the Committee does not have 
an ownership right to the property. 

[5] X~ claims that he is prohibited from selling the property because it is his “ancestral” home and doing so would 
break with tradition. He claims that ancestral homes must stay within the family and remain in the name of the 
eldest son. We have no information to confirm or deny that this is a true cultural tradition. You have asked us not 
to consider this cultural claim. 

[6] X~ claims that, although the street address identified in the property rights certificate varies from the address 
identified in the Nansha Community Residential Committee’s November 16, 2011 statement, both documents 
refer to the same property. According to X~, the community changed street names after the property rights 
certificate was issued in January 2006. We have no information to confirm or deny this alleged change. 

[7] Laney Zhang, a Senior Foreign Law Specialist at the library of Congress, provided a report entitled China: Real 
Property Law, in response to OGC’s request. We relied on the information in this report in summarizing and 
analyzing Chinese property law. 

[8] We obtained this information in a follow-up phone call with Laney Zhang on October 15, 2014. 

[9] Should X~ die prior to the expiration of the 70-year land-use assignment, that land-use right does not 
terminate; rather, it transfers to X~’s heirs. Thus, the land-use right is distinct from a life estate, which typically is 
not countable as a resource because the owner cannot sell the life estate or transfer it upon his or her 
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death. See POMS SI 01110.515.B; SI 01140.110.A.6 (“The owner of a life estate can sell the life estate but does not 
have title to the property and thus normally cannot sell it or pass it on as an inheritance.”). 

[10] In the event that X~ transfers his property right interest for less than fair market value, he would be ineligible 
for SSI for up to 36 months. See Social Security Act § 1613 (c)(1)(A); POMS SI 01150.001.C.3; 01150.003. 

[11] X~’s family members do not explain why their testimony should outweigh Chinese Law and the 2006 Property 
Rights Certificate. They also fail to explain why they waited until 2014 to submit the 2006 Property Rights 
Certificate to the Agency. 

 

PS 01830.290 Philippines 

PS 15-124 Treatment of Property for SSI Purposes – J~ 

DATE: May 8, 2015 

1. SYLLABUS 

This RRC opinion examines whether an SSI recipient has an ownership interest in foreign non-home real property 
that was owned solely by her deceased husband, and whether the property is a resource to her. Under Philippines 
law, the SSI recipient has an ownership interest in foreign non-home real property through either intestate 
succession, or a marital property regime. The current market value of her ownership interest in the property is 
countable as a resource to the SSI recipient. She has the legal right to convert her ownership interest into cash and 
use the property for her support and maintenance.   

2. OPINION 

QUESTIONS PRESENTED 

You asked us to review whether an SSI recipient has an ownership interest in foreign non-home real property that 
was owned solely by her deceased husband, and whether the property is a resource to her. 

SHORT ANSWER 

Under Philippines law, J~ (J~) has an ownership interest in foreign non-home real property through either intestate 
succession, or a marital property regime.  The current market value of her ownership interest in the property is 
countable as a resource to J~. She has the legal right to convert her ownership interest into cash and use the 
property for her support and maintenance.  Further development of facts is necessary to determine the value of 
her ownership interest. J~ may have been a co-owner of the property if it was purchased during the 
marriage.  Alternately, if the property was solely owned by her deceased husband during his lifetime, a share of 
the property passed to J~ via intestate succession at the time of her husband’s death. In that case, the value of J~’s 
ownership interest in the property depends upon the status of her children, and any other descendants of her 
deceased husband. 

BACKGROUND 

According to the information you provided, J~ married R~ in 1954 and lived with him in a home in Manila, 
Philippines. See 2/4/13 Letter. The documents indicate that J~ and R~ had at least two children. See 5/20/14 
Statement of Claimant; 2/27/14 Letter. They lived in their home in Manila for 40 years before moving to the United 
States. See 5/20/14 Statement of Claimant. In October 2002, R~ died intestate. Id. J~ was receiving SSI benefits, but 
during a recent redetermination, she stated that she had property in the Philippines. See Memorandum. J~ claimed 
that she had no ownership interest in the property because it was in her deceased husband’s name, he did not 
have a will, and he did not transfer the property to her.  See Memorandum.  
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J~ submitted letters written on her behalf that state that she has no ownership interest in the property. See 2/4/13 
Letter; 2/27/14 Letter.  She also submitted property tax documents which list R~ as the sole owner of the 
property. See Notice of Assessment of Real Property; 4/2/14 Tax Declaration of Real Property. The documents 
indicate that in 1995 the property was valued at 20,830 pesos (approximately $464.34), and in April 2014 the 
property was valued at 176,700 pesos (approximately $3,938.97). 1 See id. Additionally, one of the letters states 
that J~ considers the property abandoned, and the children have no interest in the property. See 2/27/14 Letter.  

However, J~ admits that she is allowing her daughter-in-law and other relatives to live in the property temporarily, 
although they are not paying rent.  See 5/20/14 Statement of Claimant.  In addition, J~ executed a Special Power of 
Attorney document in December 2012 which granted a third party the authority to “represent matters regarding 
house property . . . owned and named by my husband R~.”  See Special Power of Attorney. Further, a field 
examiner traveled to the property in October 2014 and determined that it was still owned by J~ and 
R~. See 10/20/14 Report of Contact. 

Discussion 

Pursuant to POMS SI 01140.100, “non-home real property” consists of land and buildings or immovable objects 
(including some mobile homes) that are attached permanently to the land and which do not meet the definition of 
a home (property that a person owns and uses as a principal place of residence). See POMS SI 
01130.100(A)(1).  When a claimant has an ownership interest in non-home real property, its current market value 
is countable as a resource. Id. at 01130.100(B); see POMS SI 01120.010(B)(1).  

Despite having an ownership interest, property cannot be considered a resource if the owner lacks the legal ability 
to convert non-cash property into cash. POMS SI 01120.010(B)(2). Conversely, if there is a legal restriction against 
the property’s use for the owner’s own support and maintenance, the property is not considered her resource. Id. 
at 01120.010(B)(3). 

Evidence of the ownership and current market value of foreign property can be obtained through the claimant, or 
through assistance by the Office of International Operations.  See POMS SI 01140.100(F)(2). 

I. J~’s Ownership Interest in the Property 

J~ claims that she has never had an ownership interest in the property. She states that the property was solely 
owned by her husband R~, and it did not transfer to her upon his death.  However, under Philippines law, an 
ownership interest in the property passed to J~ through intestate succession. Further, J~ may have held an 
ownership interest in the property even prior to R~’s death, if it was acquired during her marriage to R~.  

A. Intestate Succession 2 Under the Civil Code of the Philippines, property is transferred 

through intestate succession when a person dies without a will.
3
 At the moment of death, the property, rights, and 

obligations of the decedent are transmitted to his heirs.  If the decedent is survived by his wife and legitimate 
children, the widow inherits the same share as each of the children, who always inherit equal shares. If the widow 
survives with illegitimate children, she is entitled to one-half of the inheritance, and the illegitimate children are 
entitled to the other half. 

J~ was married to R~ at the time of his death. See 2/27/14 Letter; Statement of Claimant. The documents indicate 
that J~ had at least two children, however it is unconfirmed whether the children were from her marriage to 
R~. See id.  It is also unclear from the documents whether or not R~ had additional children outside of his marriage 
to J~.  

Thus, under Philippines law, J~ has an ownership interest in the property by virtue of intestate succession. Further 
development of facts regarding the status of her children, and any additional descendants of R~, is necessary in 
order to determine what share of the property she has inherited. (If J~ inherited only a partial share, the value of 
her share might not exceed the resource limit.) 

B. Marital Property 

Additionally, at the time that J~ and R~ were married in 1954, the Civil Code of the Philippines provided that 
spouses could elect a property regime of their choice (e.g., completely separate property, or another regime).  In 
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the absence of an agreement, the system of “conjugal partnership of gains” (CPG) governed the marital 
property.  Under CPG, everything brought into the marriage as exclusive property remained separate, and 
everything acquired during the marriage is presumed to be co-owned by the parties.  

CPG terminated upon the death of either spouse. After the spouse’s death, the property would be inventoried to 
determine how it should be liquidated under the CPG system.  During the liquidation, the surviving spouse and 
children would be given support until their property was delivered.  

The documents in the file do not indicate when the property was purchased, or what marital property regime the 
parties were under. If the property was acquired during J~ and R~’s marriage, J~ was potentially a co-owner of the 
property, and would be entitled to support during liquidation, as well as at least her half of the property upon R~’s 
death. As noted above, even if R~ purchased the property prior to the marriage, and he was the sole owner, a 
share of the property still passed to J~ upon his death through intestate succession. If J~ was a co-owner, however, 
the amount of her share upon R~’s death would be different. 

Thus, further development of facts is needed to determine if the property was purchased during the marriage, and 
whether the marriage was governed by the CPG system such that J~ was a co-owner. In which case, J~ may be 
entitled to a greater share of the property than she would otherwise receive under intestate succession. 4 

C.  Abandonment 

Under the Civil Code of the Philippines, a property owner may lose possession of his property by abandonment, 
but he cannot abandon his ownership rights to the land. Granting permission to allow others to possess the 
property does not constitute abandonment. 

Here, a letter in the file indicates that J~ considers the property abandoned and the children have no interest in 
the property. See 2/27/14 Letter. However, J~ also stated that she is permitting her daughter-in-law and other 
relatives to live on the property, although they are not paying rent.  See Statement of Claimant. In addition, an 
examiner from the Office of International Operations traveled to the property to conduct an investigation in 
October 2014, and confirmed that J~’s relatives were occupying the home. See 10/20/14 Report of Contact The 
examiner also obtained information indicating that “Mr. and Mrs. G~ is [sic] still the owner of the said 
property.” See 10/20/14 Report of Contact. Id. Additionally, a tax declaration from January 2014 still lists R~ as the 
owner of the property. See 4/2/14 Tax Declaration of Real Property. 

Thus, the property is not considered abandoned under Philippines law, even though J~ is permitting others to 
possess it.   

II. J~’s Ability to Use the Property for Her Own Support and Maintenance. 

Even though J~ has an ownership interest in the property, it is not countable as a resource if she cannot convert 
the property into cash, or if there is a legal restriction against her use of the property for support and 
maintenance. See POMS SI 01120.010(B)(2)-(3).  

Here, the examiner from the Office of International Operations determined that there was pending litigation 
regarding the rightful ownership of the entire area where the subject property is located. See 10/20/14 Report of 
Contact.  However, he stated that despite the pending litigation, J~ “was not barred from selling the property or 
property rights to willing or prospective buyers.” Id. 

Thus, although it is unclear what share of the property J~ owns, she has the right to convert her share into 
cash. There is litigation pending over the rightful ownership of the property, however, the Office of International 
Operations examiner indicated that there is no legal restriction barring J~’s use of the property for her support and 
maintenance. 

Conclusion 

J~ has an ownership interest in the property located in Manila, Philippines, and she has a right to convert the 
property to cash or use it for her own support and maintenance. Thus, the foreign non-home real property is 
countable as a resource to J~. Further development of facts is needed to determine the value of her ownership 
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interest, which depends on whether she inherited her share through intestate succession, or through co-
ownership of marital property.  

 The following specific questions will develop the necessary facts regarding J~’s potential co-ownership of 
the property: 

        Was the property purchased during J~ and R~’s marriage? 

        When J~ and R~ married, did they decide whether or not they would keep their property separate? 

        How many children did J~ and R~ have together? 

        Does J~ know whether or not R~ had any children outside of their marriage (and if so, how many)? 

If J~ states that the property was purchased during their marriage, and they either did not choose how to separate 
property upon termination, or they chose to use the CPG system, please contact OGC for further 
guidance. However, if J~ confirms that the property was not purchased during the marriage, or she states that she 
and R~ agreed to keep the property separate, then J~’s share of the property can be determined as follows.  

•       If J~ had no children with R~, and R~ had no other children, J~ inherited the entire share of the property. 

•       If J~ had children with R~, and R~ had no other children, J~ and the children inherited equal shares. (For 
example, if the couple had two children, J~ inherited a 1/3 share of the property.  If the couple had three children, 
J~ inherited a 1/4 share of the property.) 

•      If J~ had no children with R~, but R~ had other children, J~ inherited a 1/2 share of the property. 
5
 

PS 01810: Countable Resources 

PS 01810.004 Arizona 

A. PS 15-072 SSI Resource Issue: Foreign Property 

DATE: January 22, 2015 

1. SYLLABUS 

This RCC examines whether ownership of Chinese real property constitutes a resource for supplemental security 
income (SSI) eligibility purposes, where the individual claims that such property is not freely transferable. 
Individuals cannot privately own land in China, but may obtain transferrable land-use rights. The individual 
submitted a certificate to SSA that lists him as the sole owner of a house in China and lists the State as the owner 
of the land, and also indicates that the land-use right has been assigned.  Chinese law permits individuals to 
privately own residential houses and apartments built on state-owned land. Based on the documents he submitted 
to the agency, the individual owns a house and has been assigned a renewable land-use right to the underlying 
land.  Because his property interest is freely transferable and may be converted to cash, it constitutes a resource 
for purposes of SSI. 

2. OPINION 

QUESTIONS 

You asked whether X~’s ownership of Chinese real property constitutes a resource for supplemental security 
income (SSI) eligibility purposes, where X~ claims that such property is not freely transferable. 

SHORT ANSWER 

Yes. X~ is able to sell or otherwise transfer his ownership interest in Chinese real property. Accordingly, that 
property constitutes a resource for purposes of SSI eligibility. 

BACKGROUND 
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On January 12, 2012, X~ and Y~ applied for SSI as a married couple. X~ and Y~ were both born in China, but 
currently reside in California and are naturalized United States Citizens. On July 10, 2012, the agency denied X~ and 
Y~’s application for SSI, finding that their total resources exceeded the statutory Limit. Specifically, X~ admitted 
that his father transferred ownership of a house to him in 1985. X~ stated that the house’s value was 
approximately $16,000. X~ and Y~ testified that they do not intend to return to China to live in the house. 

On September 5, 2012, X~ requested reconsideration. On October 31, 2012, X~ submitted additional information. 
Specifically, in an October 31, 2012 statement, X~ claimed that his eight siblings were co-owners of the house his 
father transferred to him in 1985. He identified the address of the house as ~~ ~~~, Nansha Residential Committee, 
Jun’An Town, Shunde District, Foshan City, China. Additionally, X~ submitted September 5, 2012 statements from 
his mother and sister. X~’s mother, then 95 years old and Living in the house, asserted that all nine of her children 
are co-owners of the property located at ~~~ ~~~. Likewise, X~’s sister represented that she has an ownership and 
residential right in the property. 

X~ also provided a certificate issued by the Nansha Community Residential Committee, 1 dated November 16, 
2011. According to the certificate, X~ was the original resident of the house located at ~~~ ~~~ . The certificate also 
stated that X~’s parents and siblings have lived in the house permanently, and X~ is prohibited from selling this 
house to others. 2 On November 26, 2012, the agency denied X~’s request for reconsideration and he requested a 
hearing on January 8, 2013. The ALJ held a hearing on February 21, 2014. An attorney represented the couple at 
the administrative hearing and X~ testified on his own behalf. 

On August 27, 2014, in response to your request, X~ submitted a Property Rights Certificate with a registration 
date of January 17, 2006, showing that he owns property at ~~~ ~~, Nansha Residential Committee, Jun’An Town, 
Shunde District, Foshan City, China. 3X~ made no prior mention to this official property record, nor did he explain 
his failure to produce this record prior to the agency’s request. The certificate lists X~ as the sole owner of the 
house. The certificate lists the State as the owner of the land, and indicates that the land-use right has been 
assigned. 

Applicable Law 

Federal Law 

To be eligible for SSI payments, claimants must prove they are at least 65 years of age, or blind, or disabled with 
limited income and limited resources and legally residing in one of the 50 states, the District of Columbia, or the 
Northern Mariana Islands. See Social Security Act §§ 1602, 1611; 20 C.F.R. § 416.202. 

A resource, for SSI purposes, includes assets that an individual owns and could convert to cash and use for food or 
shelter, including real property. See Social Security Act § 1613; 20 C.F.R § 416.1201(a). If the individual has the right 
or power to liquidate the property or his share of the property, it is a resource. See 20 C.F.R. § 416.1201(a)(1). If an 
individual disposes of his or her resource for less than fair market value, he or she becomes ineligible for SSI 
benefits for 36 months. See Social Security Act § 1613(c)(1)(A); Program Operations Manual System (POMS) SI 
01150.001.C.3; SI 01150.003. The limit for countable resources is $2,000 for an individual and $3,000 for a 
couple. See Social Security Act § 1611(a)(3); 20 C.F.R. § 416.1205; POMS SI 01110.003.A.2. 

Although the agency considers real property a resource, an individual’s principle place of residence, regardless of 
value, is an excluded resource (the home exclusion). See Social Security Act § 1613(a)(1); 20 C.F.R. §§ 416.1210(a), 
416.1212; POMS SI 01130.100. Property ceases to be the principle place of residence as of the date that the 
individual left it with no intention of returning. See 20 C.F.R. § 416.1212(c); POMS SI 01130.100.B. 

Similar to the home exclusion exception, the agency also excludes the value of an individual’s ownership interest in 
jointly owned real property if the sale of the property would cause undue hardship, due to loss of housing, to a co-
owner (the undue hardship exception). See Social Security Act § 1613(b)(2)(A); POMS SI 01130.130. 

The People’s Republic of China 4 The People’s Republic of China (PRC or China) provides for the protection of 
private property in its 1982 Constitution and 2004 amendments. See Zhang, Laney, China: Real Property Law, the 
Law library of Congress, Global Legal Research Center (October 2014), 1-2. Article 13 of the PRC Constitution 
provides that “[c]itizens’ lawful private property is inviolable.” Id. at 1. 
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The PRC Property Rights Law, which became effective on October 1, 2007, addresses the establishment, alteration, 
transfer, and elimination of property-related ownership rights, and the registration and delivery of movable and 
real property rights. Id. at 2. 

According to the PRC Constitution and Property Rights Law, individuals cannot privately own land and natural 
resources in China. Id.at 3. Instead, the state owns urban land and collectives own rural and suburban 
land. Id. However, individuals can obtain a right to use land. The land-use right allows the right-holder to legally 
possess, use, and benefit from property owned by another (whether the state or a collective). Id. 

In urban areas, the state grants or allocates land-use rights to land users. Id. For granted land-use rights, land users 
pay the state granting fees for a certain number of years. Id. Currently, land may be used for residential purposes 
for up to seventy years. Id. at 4. When the term for the right to use land for residential purposes expires, the term 
automatically renews. Id. If the land owner dies prior to the expiration of the seventy year or renewal term, the 
land-use right passes to the owner’s heirs. 5 China’s Assignment Regulations provide that land users may transfer 
their land-use rights to others through sale, exchange, gift, mortgage, or lease. Id. at 4. When transferred, the land-
use right and the right to structures on top of the land (home ownership) transfer simultaneously. Id. 

In transferring real estate rights, the new owner obtains the land-use rights only for the period equivalent to the 
original assigned term minus the number of years the original owner has used the land. Id. at 5. However, as 
discussed above, a residential land-use right term will automatically renew upon expiration. Id. 

ANALYSIS 

According to the 2006 Property Rights Certificate, X~ owns a house located at ~~~ ~~in Foshan City, China, 
identified as an urban area. Although X~ does not own the land upon which the house is situated, it appears that 
the State has assigned him land-use rights, which renew automatically every 70 years. Per the PRC Constitution 
and Property Rights Law, X~ may sell or otherwise legally transfer these property rights. 6 Thus, because X~ has an 
ownership interest in real property, which he could sell or otherwise convert into cash, that property is a countable 
resource. 7 See 20 C.F.R. § 416.1201(a); POMS SI 01110.100.B.1. 

Furthermore, the property does not qualify as an excluded resource under the home exclusion rule because the 
house is not currently X~’s principle place of residence nor does he intend on returning to it. 

Although X~, his family, and the Nansha Community Residential Committee claim that, per cultural tradition, X~’s 
siblings and parents are co-owners of the property, they fail to provide any legal documents to confirm this claim. 
Moreover, the Property Rights Law provides that land-use rights must be registered with local government land 
authorities at or above the county level; these authorities issue certificates to affirm these rights. See Zhang, 
Laney, China: Real Property Law, at 5. Thus, the Property Rights Certificate, identifying X~ as the sole owner, 
appears to be dispositive. 

Despite their allegations to the contrary, the agency has not received evidence showing that X~’s family members 
have any registered legal interest in the property, and Chinese law does not recognize family ownership arising 
from cultural traditions of an “ancestral home.” 8 Moreover, X~’s failure to produce the property rights certificate 
prior to August 2014 suggests that his prior allegations of co-ownership may have merely been an attempt for X~ 
to evade the implications of sole ownership. Therefore, because the 2006 Property Rights Certificate lists X~ as 
sole owner of the property, the property’s sale cannot cause any undue hardship on co-owners, and the undue 
hardship exception does not apply. 

CONCLUSION 

Individuals cannot privately own land in China but may obtain transferable land-use rights. In addition, Chinese law 
permits individuals to privately own residential houses and apartments built on state-owned land. Based on the 
documents he submitted to the agency, X~ owns a house and has been assigned a renewable land-use right to the 
underlying land. Because X~’s property interest is freely transferable and may be converted to cash, it constitutes a 
resource for purposes of SSI. 
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PS 01810.006 California 

PS 15-072 SSI Resource Issue: Foreign Property 

DATE: January 22, 2015 

1. SYLLABUS 

This RCC examines whether ownership of Chinese real property constitutes a resource for supplemental security 
income (SSI) eligibility purposes, where the individual claims that such property is not freely transferable. 
Individuals cannot privately own land in China, but may obtain transferrable land-use rights. The individual 
submitted a certificate to SSA that lists him as the sole owner of a house in China and lists the State as the owner 
of the land, and also indicates that the land-use right has been assigned.  Chinese law permits individuals to 
privately own residential houses and apartments built on state-owned land. Based on the documents he submitted 
to the agency, the individual owns a house and has been assigned a renewable land-use right to the underlying 
land.  Because his property interest is freely transferable and may be converted to cash, it constitutes a resource 
for purposes of SSI. 

2. OPINION 

QUESTIONS 

You asked whether X~’s ownership of Chinese real property constitutes a resource for supplemental security 
income (SSI) eligibility purposes, where X~ claims that such property is not freely transferable. 

SHORT ANSWER 

Yes. X~ is able to sell or otherwise transfer his ownership interest in Chinese real property. Accordingly, that 
property constitutes a resource for purposes of SSI eligibility. 

BACKGROUND 

On January 12, 2012, X~ and Y~ applied for SSI as a married couple. X~ and Y~ were both born in China, but 
currently reside in California and are naturalized United States Citizens. On July 10, 2012, the agency denied X~ and 
Y~’s application for SSI, finding that their total resources exceeded the statutory Limit. Specifically, X~ admitted 
that his father transferred ownership of a house to him in 1985. X~ stated that the house’s value was 
approximately $16,000. X~ and Y~ testified that they do not intend to return to China to live in the house. 

On September 5, 2012, X~ requested reconsideration. On October 31, 2012, X~ submitted additional information. 
Specifically, in an October 31, 2012 statement, X~ claimed that his eight siblings were co-owners of the house his 
father transferred to him in 1985. He identified the address of the house as ~~ ~~~, Nansha Residential Committee, 
Jun’An Town, Shunde District, Foshan City, China. Additionally, X~ submitted September 5, 2012 statements from 
his mother and sister. X~’s mother, then 95 years old and Living in the house, asserted that all nine of her children 
are co-owners of the property located at ~~~ ~~~. Likewise, X~’s sister represented that she has an ownership and 
residential right in the property. 

X~ also provided a certificate issued by the Nansha Community Residential Committee, 1 dated November 16, 
2011. According to the certificate, X~ was the original resident of the house located at ~~~ ~~~ . The certificate also 
stated that X~’s parents and siblings have lived in the house permanently, and X~ is prohibited from selling this 
house to others. 2 On November 26, 2012, the agency denied X~’s request for reconsideration and he requested a 
hearing on January 8, 2013. The ALJ held a hearing on February 21, 2014. An attorney represented the couple at 
the administrative hearing and X~ testified on his own behalf. 

On August 27, 2014, in response to your request, X~ submitted a Property Rights Certificate with a registration 
date of January 17, 2006, showing that he owns property at ~~~ ~~, Nansha Residential Committee, Jun’An Town, 
Shunde District, Foshan City, China. 3X~ made no prior mention to this official property record, nor did he explain 
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his failure to produce this record prior to the agency’s request. The certificate lists X~ as the sole owner of the 
house. The certificate lists the State as the owner of the land, and indicates that the land-use right has been 
assigned. 

Applicable Law 

Federal Law 

To be eligible for SSI payments, claimants must prove they are at least 65 years of age, or blind, or disabled with 
limited income and limited resources and legally residing in one of the 50 states, the District of Columbia, or the 
Northern Mariana Islands. See Social Security Act §§ 1602, 1611; 20 C.F.R. § 416.202. 

A resource, for SSI purposes, includes assets that an individual owns and could convert to cash and use for food or 
shelter, including real property. See Social Security Act § 1613; 20 C.F.R § 416.1201(a). If the individual has the right 
or power to liquidate the property or his share of the property, it is a resource. See 20 C.F.R. § 416.1201(a)(1). If an 
individual disposes of his or her resource for less than fair market value, he or she becomes ineligible for SSI 
benefits for 36 months. See Social Security Act § 1613(c)(1)(A); Program Operations Manual System (POMS) SI 
01150.001.C.3; SI 01150.003. The limit for countable resources is $2,000 for an individual and $3,000 for a 
couple. See Social Security Act § 1611(a)(3); 20 C.F.R. § 416.1205; POMS SI 01110.003.A.2. 

Although the agency considers real property a resource, an individual’s principle place of residence, regardless of 
value, is an excluded resource (the home exclusion). See Social Security Act § 1613(a)(1); 20 C.F.R. §§ 416.1210(a), 
416.1212; POMS SI 01130.100. Property ceases to be the principle place of residence as of the date that the 
individual left it with no intention of returning. See 20 C.F.R. § 416.1212(c); POMS SI 01130.100.B. 

Similar to the home exclusion exception, the agency also excludes the value of an individual’s ownership interest in 
jointly owned real property if the sale of the property would cause undue hardship, due to loss of housing, to a co-
owner (the undue hardship exception). See Social Security Act § 1613(b)(2)(A); POMS SI 01130.130. 

The People’s Republic of China 4 The People’s Republic of China (PRC or China) provides for the protection of 
private property in its 1982 Constitution and 2004 amendments. See Zhang, Laney, China: Real Property Law, the 
Law library of Congress, Global Legal Research Center (October 2014), 1-2. Article 13 of the PRC Constitution 
provides that “[c]itizens’ lawful private property is inviolable.” Id. at 1. 

The PRC Property Rights Law, which became effective on October 1, 2007, addresses the establishment, alteration, 
transfer, and elimination of property-related ownership rights, and the registration and delivery of movable and 
real property rights. Id. at 2. 

According to the PRC Constitution and Property Rights Law, individuals cannot privately own land and natural 
resources in China. Id.at 3. Instead, the state owns urban land and collectives own rural and suburban 
land. Id. However, individuals can obtain a right to use land. The land-use right allows the right-holder to legally 
possess, use, and benefit from property owned by another (whether the state or a collective). Id. 

In urban areas, the state grants or allocates land-use rights to land users. Id. For granted land-use rights, land users 
pay the state granting fees for a certain number of years. Id. Currently, land may be used for residential purposes 
for up to seventy years. Id. at 4. When the term for the right to use land for residential purposes expires, the term 
automatically renews. Id. If the land owner dies prior to the expiration of the seventy year or renewal term, the 
land-use right passes to the owner’s heirs. 5 China’s Assignment Regulations provide that land users may transfer 
their land-use rights to others through sale, exchange, gift, mortgage, or lease. Id. at 4. When transferred, the land-
use right and the right to structures on top of the land (home ownership) transfer simultaneously. Id. 

In transferring real estate rights, the new owner obtains the land-use rights only for the period equivalent to the 
original assigned term minus the number of years the original owner has used the land. Id. at 5. However, as 
discussed above, a residential land-use right term will automatically renew upon expiration. Id. 

ANALYSIS 

According to the 2006 Property Rights Certificate, X~ owns a house located at ~~~ ~~in Foshan City, China, 
identified as an urban area. Although X~ does not own the land upon which the house is situated, it appears that 
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the State has assigned him land-use rights, which renew automatically every 70 years. Per the PRC Constitution 
and Property Rights Law, X~ may sell or otherwise legally transfer these property rights. 6 Thus, because X~ has an 
ownership interest in real property, which he could sell or otherwise convert into cash, that property is a countable 
resource. 7 See 20 C.F.R. § 416.1201(a); POMS SI 01110.100.B.1. 

Furthermore, the property does not qualify as an excluded resource under the home exclusion rule because the 
house is not currently X~’s principle place of residence nor does he intend on returning to it. 

Although X~, his family, and the Nansha Community Residential Committee claim that, per cultural tradition, X~’s 
siblings and parents are co-owners of the property, they fail to provide any legal documents to confirm this claim. 
Moreover, the Property Rights Law provides that land-use rights must be registered with local government land 
authorities at or above the county level; these authorities issue certificates to affirm these rights. See Zhang, 
Laney, China: Real Property Law, at 5. Thus, the Property Rights Certificate, identifying X~ as the sole owner, 
appears to be dispositive. 

Despite their allegations to the contrary, the agency has not received evidence showing that X~’s family members 
have any registered legal interest in the property, and Chinese law does not recognize family ownership arising 
from cultural traditions of an “ancestral home.” 8 Moreover, X~’s failure to produce the property rights certificate 
prior to August 2014 suggests that his prior allegations of co-ownership may have merely been an attempt for X~ 
to evade the implications of sole ownership. Therefore, because the 2006 Property Rights Certificate lists X~ as 
sole owner of the property, the property’s sale cannot cause any undue hardship on co-owners, and the undue 
hardship exception does not apply. 

CONCLUSION 

Individuals cannot privately own land in China but may obtain transferable land-use rights. In addition, Chinese law 
permits individuals to privately own residential houses and apartments built on state-owned land. Based on the 
documents he submitted to the agency, X~ owns a house and has been assigned a renewable land-use right to the 
underlying land. Because X~’s property interest is freely transferable and may be converted to cash, it constitutes a 
resource for purposes of SSI. 

 

Miscellaneous Issues 

PS 09905.002 Atlanta Region 

PS 08-111 In-Kind Support and Maintenance, Proposed Attorney Letter to 

Supplemental Security Income Claimants 

DATE: July 12, 2007 

1. SYLLABUS 

This opinion addresses an attorney’s request for the Social Security Administration (SSA) to approve language used 
in a letter that instructs his Supplemental Security Income (SSI) clients on the information needed by SSA to 
establish a valid loan agreement. 

The Social Security Administration does not provide legal advice; but would provide the attorney with the Program 
Operations Manual System (POMS) section used when determining whether or not allegations of a loan agreement 
is a bona fide loan of in-kind support and maintenance. 

https://secure.ssa.gov/apps10/poms.nsf/lnx/1601810006#fn6
https://secure.ssa.gov/apps10/poms.nsf/lnx/1601810006#fn7
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2. OPINION 

Question Presented 

You asked us to review a letter, which a claimants' attorney drafted, concerning the issue of possible one-third 
reduction of Supplemental Security Income (SSI) due to in-kind support and maintenance. The attorney is seeking 
Agency approval of the letter's language that instructs his SSI claimant-clients on what information they should 
provide the Agency to establish the existence of loan agreements for support and maintenance. 

Answer 

We do not believe that the Agency should be providing the attorney with legal advice on this issue. At most, the 
Agency should refer the attorney to the relevant sections in the Program Operations Manual System (POMS) that 
the Agency uses when determining whether an alleged loan agreement constitutes a bona fide loan of in-kind 
support and maintenance. 

Discussion 

SSI benefits are authorized by Title XVI of the Act and are funded by general tax revenues. See Social Security 
Handbook, § 2100 (14th ed. 2001). The SSI Program is a general public assistance measure providing an additional 
resource to the aged, blind, and disabled to assure that their income does not fall below the poverty line. See 20 
C.F.R. § 416.110. Eligibility for SSI is based upon proof of indigence and disability. See 42 U.S.C. §§ 1382(a), 
1382c(a)(3)(A)-(C). An SSI recipient is paid a flat monthly benefit, but that monthly benefit is reduced by the 
amount of non-excludable "income" which the recipient receives. See 42 U.S.C. § 1382(b). Under the applicable 
regulations, loans are not income. See 20 C.F.R. § 416.1103(f). For purposes of determining SSI benefits, "income" 
may include, however, "support and maintenance furnished in cash or in kind." See 42 U.S.C. § 1382(a)(2)(A), 
1382a(a)(2); 20 C.F.R. §§ 416.1102, 416.1104, 416.1120, 416.1121(h). In this context, "[i]n-kind income is not cash, 
but is actually food, clothing, or shelter, or something [the recipient] can use to get one of these." 20 C.F.R. § 1102. 
In-kind income which is derived from someone else's payment of a recipient's food, clothing, or shelter is also 
referred to as in-kind support and maintenance. See 20 C.F.R. § 416.1130(b). 

The fixed amount an SSI recipient receives in benefits is "reduced by the amount of income" to the SSI 
recipient. See 42 U.S.C. § 1382(b)(1). When an SSI recipient lives in the household of another person who provides 
both food and shelter, in-kind income is valued at one-third of the recipient's federal benefit rate, regardless of its 
actual value. See 20 C.F.R. § 416.1131 (describing the "one-third reduction rule"). Thus the SSI recipient is subject 
to a one-third reduction in SSI benefits. See 20 C.F.R. § 416.1131(a). If, however, the support and maintenance 
received in-kind was a loan, it is not considered income and the one-third reduction does not apply.See 20 C.F.R. § 
416.1103(f). 

The text of the attorney-drafted letter essentially encourages his clients to report to the Agency that a family 
member or friend provided them with support under an agreement to repay the person providing the support. The 
letter also informs the clients that the Agency will require a signed agreement documenting the loan. While the 
attorney is free to give this advice to his clients, the Agency should not be blessing the attorney's advice on this 
issue, which historically has been an area of high-abuse with SSI recipients. Moreover, the POMS indicates that the 
Agency should individually evaluate any allegation of a loan of in-kind support and maintenance, using five factors 
to determine whether or not the loan is bona fide. See POMS SI 00835.482 (Loans of In-Kind Support and 
Maintenance); see also POMS SI 01120.220 (Cash Loans). Specifically, the Agency looks at: whether the loan is 
enforceable under State law; whether a loan agreement exists at the time of the transaction; whether the loan 
agreement acknowledges an obligation to repay (that is, whether the person is required to repay regardless of 
whether SSI is awarded); whether the loan agreement includes a plan or schedule for repayment; and whether the 
plan is feasible in light of the borrower's income and resources including anticipated SSI. See POMS SI 
00835.482.B.1-5. Thus, any approval of a blanket letter in this regard could be misinterpreted and might frustrate 
the Agency's ability to individually evaluate the merits of any given fact-pattern. Another problem we see with this 
letter is that the attorney indicates at the outset that the client has told him of such a loan, but the letter includes 
no indication that the attorney has truly verified whether or not any such loan agreement actually exists. Also, 
giving approval to this letter might lead the attorney to misinform his clients that all such loans will not be 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0500835482
https://secure.ssa.gov/apps10/poms.nsf/lnx/0501120220
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countable, whereas our POMS clearly indicate that only bona fide loans as defined in the five factors noted above 
are not countable. See id. Furthermore, SSA has no control over when the attorney sends the letter. If the attorney 
sent the letter to all SSI clients, without regard to whether they actually have such a loan arrangement, the letter 
could be construed as encouragement to create false, back-dated documents to create the impression of a loan. 

Should the Agency learn that this attorney is sending the proposed letter or a similar letter to his clients and 
providing this advice, the Agency should take all proper steps to ensure that any alleged loans of in-kind support 
and maintenance actually exist and that such loans are supported by sufficient evidence. That is, the Agency must 
determine, in accordance with POMS SI 00835.482, that any allegations of loans for support and maintenance are 
bona fide and, if so, independently determine the amount the Agency will discount as in-kind maintenance and 
support in accordance with the POMS. 

Finally, when responding to the attorney, we advise that the Agency graciously inform the attorney that we cannot 
give him advice one way or the other on the proposed letter. However, the Agency may direct the attorney to the 
above POMS sections that the Agency uses when considering alleged support and maintenance loans and whether 
or not to count in-kind support and maintenance to reduce a claimant's SSI. 

Very truly yours, 
Mary A~ S~ 
Regional Chief Counsel 

By: 
Jerome M. A~ 
Assistant Regional Counsel 

 

PS 09905.005 Chicago Region 
May 29, 2015 

PS 15-136 Legal Opinion: Continuation of Goldberg Kelly payments after 

reconsideration and remand to field office for additional information 

1. Syllabus 

The opinion addresses whether we should reinstate Goldberg Kelly (GK) payment continuation after an ALJ 
remands a case back to the field office for further development of an issue. The recipient filed a timely 
reconsideration and indicated he wanted an informal conference. However, there is no indication he was given the 
opportunity to present his case during an informal conference prior to the termination of his SSI, which may be a 
violation of his due process rights under GK. 

2. Opinion 

You asked whether the agency should make Goldberg Kelly (GK) continuation payments after an ALJ remanded 
claimant E~’s case back to the field office (FO) to clarify his citizenship status in conjunction with a claim for SSI. For 
the reasons discussed below, we conclude that E~ is entitled to continuation benefits payments until his case, 
which is currently pending at the FO, is returned to the ALJ and a decision is made. 

FACTS 

E~ was born in Amman, Jordan, and in February 2013 filed a Title II disability application, in which he stated, “I am 
a citizen of the United States.” He also alleged that he had entered the United States in 1991 and had been 
working here since the early 1990s. That application was denied due to his lack of insured status. 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0500835482
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E~ subsequently filed a supplemental security income (SSI) application under Title XVI in March 2013. On that 
application, E~ alleged he met the “qualified alien” status and that he first entered the United States in October 
2012 as a lawfully admitted permanent resident (LAPR) alien. However, E~ did not provide, nor did the FO request 
any Department of Homeland Security (DHS) documents proving his eligibility status. His file contains only an 
illegible, uncertified photocopy of his permanent resident document. 

In May 2013, E~ received a favorable medical determination, and SSI was paid to him for the period of March 2013 
through April 2014. You indicated that E~’s SSI was paid in error, as the FO had not yet requested files from DHS to 
verify whether E~ met the LAPR qualifications. 

Eleven months later, in April 2014, the FO sent E~ a Notice of Planned Action (NOPA), informing him that his SSI 
would cease as of May 2014. The NOPA further informed him that he was “not a qualified resident alien,” as he 
was “not a resident before August 22, 1996,” and neither he nor his spouse had “worked for 10 years and paid into 
Social Security.” The NOPA provided both appeal and Goldberg Kelly (GK) payment continuation rights. 

E~ timely appealed the NOPA by requesting reconsideration in early May 2014. He requested an informal 
conference and argued, “I’ve shown everything upon request. I followed the procedure. I believe I should continue 
receiving SSI.” That appeal was denied on May 14, 2014, and he was informed that he was no longer eligible for GK 
continuation payments. E~ then filed a request for hearing. 

In September 2014, the Orland Park ODAR requested that the Center for RSI/SSI (RSI/SSI) review the case and 
provide analysis for the pending hearing. RSI/SSI provided its analysis to ODAR in September 2014, raising a 
number of issues, including, inter alia, the possibility that E~ is a LAPR alien as he may meet the exception 
condition in POMS SI 00502.100A.3.d provided that he can establish that he worked for 40 qualifying quarters; the 
possibility that E~ meets one of the 7-year time-limited eligibility categories in POMSSI 00502.106; and possible 
discrepancies in E~’s earnings record, which could affect his earlier Title II claim. Ultimately, RSI/SSI indicated that 
it lacked sufficient information to determine E~’s status. 

On October 7, 2014, an ALJ dismissed E~’s request for hearing and remanded the case back to the FO “for 
development of residency as well as determination of potential wages.” 

After the ALJ remanded the case back to the FO to develop the issues, E~ argued that his GK payments should be 
reinstated. He contended that “[t]he judge’s remand order … re-opens the prior reconsideration denial, and this 
case is again pending at reconsideration.” 

This case is currently pending in the FO for further necessary actions. However, according to the Chicago Regional 
Office, the dispositive issues in question (allegation of covered employment and Title XVI alien eligibility) have 
been developed, and it has been determined that E~ is not a qualified eligible alien for Title XVI eligibility purposes. 
It has also been determined that the earnings he alleged qualify him for qualified eligible alien status cannot be 
credited to his earnings record because they cannot be verified or otherwise substantiated in accordance with 
existing policies and procedures. 

ANALYSIS 

A. Background Law 

The Supreme Court of the United States has held that “[t]he essence of due process is the requirement that ‘a 
person in serious jeopardy of serious loss (be given) notice of the case against him and the opportunity to meet 
it.’” Mathews v. Eldridge, 424 U.S. 319, 348-349 (1976) (quoting Joint Anti-Fascist Comm. v. McGrath, 341 U.S. 123, 
171-172 (U.S. 1951)). According to the Court, “the stakes are simply too high for the welfare recipient, and the 
possibility for honest error or irritable misjudgment too great, to allow termination of aid without giving the 
recipient a chance, if he so desires, to be fully informed of the case against him so that he may contest its basis and 
produce evidence in rebuttal.” Goldberg v. Kelly, 397 U.S. 254, 266 (1970) ; see Brown v. Weinberger, 382 F.Supp. 
1092, 1099 (D. Md. 1974) (“This Court concludes that plaintiffs and the class they represent are entitled to a 
permanent injunction requiring the defendant to give them proper notice and a hearing pursuant to Goldberg v. 
Kelly, before finding them ineligible under the SSI program.”). 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0500502100#a3
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To comport with the dictates of due process as discussed above, POMS SI 02301.300 provides that SSI recipients 
receive advance notice of an adverse action. Such notice must provide the individual with sufficient opportunity to 
appeal and the right to object before an impartial decision maker without an interruption in benefits. Specifically, 
the agency shall not reduce, suspend or terminate SSI without first issuing an advance notice, which provides full 
due process rights, including the reason for the action and the right to appeal and continue receiving unreduced 
benefits until there is a decision at the first level of appeal. 20 C.F.R. § 416.1336(b) (“If appeal is filed within 10 
days after the individual’s receipt of notice, the payment shall be continued … until a decision on such initial appeal 
is issued.); see POMS SI 02301.300.C.10 (GK payments continue “until there is a decision at the first level of 
appeal.”). 

In order for an alien to qualify for SSI, he must demonstrate that he is in a “qualified alien” category and meet an 
additional condition. See POMS SI 00502.100, “Basic SSI Alien Eligibility Requirements.” According to POMS SI 
00502.100A.2.a, an individual is a “qualified alien” based on DHS status when, at the time he applies for, receives, 
or attempts to receive a Federal public benefit, he is in the DHS category of LAPR, which E~ purports to be. The 
exception that E~ alleges he meets is that he is an LAPR with 40 qualifying quarters (QQ) of earnings. See POMS SI 
00502.100A.3 (“Qualified alien status in and of itself is not sufficient to establish eligibility for SSI. In addition to 
being a qualified alien, the individual must meet one of the following additional requirements in order to be found 
eligible.”). 

B. The NOPA 

The April 10, 2014 NOPA sent to E~ appears to pass constitutional muster in terms of providing adequate notice. 
The Supreme Court has held that “[a]dequate notice is that which is reasonably calculated, under all 
circumstances, to apprise interested parties of the pendency of the action.” Mullane v. Central Hanover Bank & 
Trust Co., 339 U.S. 306, 314 (1950); Wilburn v. Astrue, 626 F.3d 999, 1003 (8th Cir. 2010). Federal courts have 
noted that “[d]ue process is flexible concept and a determination of what process is due, or what notice is 
adequate, depends on the particular circumstances involved.” Willburn, 626 F.3d at 1003 (upholding an SSA notice 
provision that “apprised [plaintiff] of the pending hearing and afforded her the opportunity to present her 
objections”); see e.g., Adams v. Harris, 643 F.3d 995, 998 (4th Cir. 1981) (There is “no constitutional requirement 
that [claimants] be informed in the notice form with particularity of the medical and vocational reasons for denial 
of their disability benefits.”). According to legal precedent, as long as a notice informs its recipient of the “broad 
reason” for the adverse action, the constitutional requirements are met. Adams, 643 F.3d at 998. In fact, 
the Adams court recognized that including “more detail could easily work to the disadvantage of applicants 
without legal representation” who might be “misled…[and] erroneously limit the evidence he presents to the 
administrative law judge if a hearing is requested.” Id. 

Here, the NOPA informed E~ that his SSI was ceasing because he was “not a qualified resident alien.” Further, it 
outlined the determination that he was “not a resident before August 22, 1996,” nor had he or his spouse “worked 
for 10 years and paid into Social Security.” This notice apprised E~ of the cessation of his benefits, informed him of 
the “broad reason” for the adverse action, and explicitly stated that he had the right to appeal, with the 
opportunity to request a face-to-face informal conference. We thus believe that the NOPA satisfied the notice 
requirement of due process. 

C. Reconsideration 

1. Due Process Violation 

We are concerned, however, that E~ was not given the opportunity to have a personal conference, as requested, 
before his SSI was terminated. As noted above, in May 2014, a reconsideration determination was issued denying 
E~’s request for reconsideration of his SSI cessation and indicating that his GK continuation payments would cease. 
Due process requires “the opportunity to be heard at a meaningful time and in a meaningful manner.” Mathews v. 
Eldridge, 424 U.S. 319, 332 (1976). Thus, a claimant must be “permitted an opportunity for a full hearing, at which 
he [can] present evidence and argument, cross-examine witnesses, and be represented by counsel.” Boettcher v. 
Sec’y of Health & Human Servs., 759 F.2d 719, 723 (9th Cir. 1985). In Goldberg v. Kelly, the Court held that “a 
hearing closely approximating a judicial trial is necessary.” Mathews, 424 U.S. at 333. The Court further explained 
that “[i]n the present context these principles require that a recipient have … an effective opportunity to defend by 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0502301300
https://secure.ssa.gov/apps10/poms.nsf/lnx/0502301300
https://secure.ssa.gov/apps10/poms.nsf/lnx/0500502100
https://secure.ssa.gov/apps10/poms.nsf/lnx/0500502100#a2
https://secure.ssa.gov/apps10/poms.nsf/lnx/0500502100#a2
https://secure.ssa.gov/apps10/poms.nsf/lnx/0500502100#a3
https://secure.ssa.gov/apps10/poms.nsf/lnx/0500502100#a3


107 
 

confronting any adverse witnesses and by presenting his own arguments and evidence orally. These rights are 
important in cases such as those before us, where recipients have challenged proposed terminations as resting on 
incorrect or misleading factual premises or on misapplication of the rules or policies to the facts of that particular 
case.” Goldberg v. Kelly, 397 U.S. 254, 267-268 (1970). 

Here, there is no indication that E~ was granted a formal or informal conference, though he indicated he wanted 
an informal conference in his request for reconsideration. We are concerned that this failure to provide a 
conference to E~ may be a violation of his due process right to an opportunity to be heard prior to the cessation of 
his SSI. See Brown v. Weinberger, 382 F.Supp. 1092, 1099 (D. Md. 1974) (claimants must be given “a hearing 
pursuant to Goldberg v. Kelly, before finding them ineligible under the SSI program.”). Because the Court has held 
that before being denied benefits, claimants are entitled to a hearing where they can confront adverse witnesses 
and present evidence orally, the failure to provide that opportunity to E~ has constitutional significance. See 
Goldberg, 397 U.S. at 267-269 (Claimant must have the opportunity to “mold his argument to the issues the 
decision maker appear[ed] to regard as important.”). Moreover, while “[i]nformal procedures will suffice” since 
“due process does not require a particular order of proof or mode of offering evidence,” an oral hearing is a basic 
requirement that was not met in this case prior to terminating E~’s benefits. Id. at 269. 

2. Violation of SSA Program Rules 

Although not a constitutional concern, we are further concerned that the reconsideration determination did not 
comport with agency program rules of record development. Reconsideration “involves a thorough reexamination 
of all evidence on record including evidence introduced at an informal or formal conference.” POMS SI 04020.010. 
Moreover, POMS SI 04020.010.B.3 provides that reconsideration “consists of reexamination of all evidence of 
record. In addition, we undertake development if there is a reasonable basis to do so. Explore all leads for 
obtaining evidence.” Upon reconsideration, the FO “reconsiders nonmedical issues arising from initial 
determinations of SSI and certain concurrent SSI/RSDHI claims.” POMS SI 0402.010.C.1. Here, it appears that the 
FO failed to “undertake development” and “explore all leads” relating to E~’s citizenship in face of a “reasonable 
basis to do so.” 

D. ALJ Dismissal 

On October 7, 2014, the ALJ, without a hearing, remanded the case to the FO because of discrepancies 
surrounding E~’s date of entry into the United States and his qualified earnings. The ALJ’s remand order stated: 
“[T]his matter is remanded to the District Office for development of residency as well as determination of potential 
wages.” We note that there is some question about whether the ALJ had the authority to remand the case. 
Specifically, POMS SI 04030.040A.1 provides that an ALJ may remand a case to the appropriate component for a 
revised determination if there is reason to believe that the revised determination would be fully favorable to the 
appellant, but only where the ALJ receives new and material evidence or there is a change in law that permits a 
favorable determination. The criteria for a remand do not appear to have been met in this case. However, for 
purposes of GK continuation payments, what is significant about the ALJ proceedings is that E~ still did not receive 
a hearing or personal conference, as requested. 

CONCLUSION 

We believe that E~ is entitled to Goldberg Kelly continuation payments until the issues have been fully developed 
and he receives a hearing, or personal conference. As discussed above, GK continuation payments are designed to 
meet the constitutional due process requirement that SSI is not terminated until adequate notice of the reasons 
for termination is provided to the claimant, and the claimant is given the opportunity for a hearing or personal 
conference. Here adequate notice was provided prior to termination of SSI, but E~ was not given a hearing or 
personal conference, as requested. Thus, constitutional due process, as well as our program rules, require that E~’s 
GK continuation payments continue, including any back payments that accrued as of May 2014, when the 
payments were ceased. 
Kathryn Caldwell 
Acting Regional Chief Counsel, Region V 
By: ___________________________ 
Christie O. Tate 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0504020010
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Assistant Regional Counsel 

 

PS 14-108 Michael Supplemental Benefits Trust 

DATE: May 30, 2014 

1. SYLLABUS 

This opinion examines whether the assignment of child support payments into the Michael Supplemental Benefits 
Trust (Trust) is irrevocable. Child support payments may be considered irrevocably assigned to a trust when they 
are court ordered or when the terms of the assignment cannot be modified. In this case, the Court did not directly 
order the child support payments. However, the Court neither approved nor disapproved the “Agreement” that 
discussed the child support payments, but merely incorporated it into the Judgment of Divorce. New Jersey law 
recognizes that a property settlement agreement is a binding contract and should be enforced according to the 
original intent of the parties. Because the Agreement was incorporated as part of the Judgment of Divorce and is 
treated as a binding contract under New Jersey law, and the terms of the assignment cannot be changed without 
modifying a court-ordered judgment of divorce and property settlement agreement, the child support payments 
are irrevocably assigned to the Trust. 

2. OPINION 

QUESTION PRESENTED 

Whether the assignment of child support payments into the Michael Supplemental Benefits Trust (Trust) is 
irrevocable, such that the payments should not be considered as income to the claimant Michael (Michael) for 
purposes of determining eligibility for Supplemental Security Income (SSI). 

OPINION 

Because the terms of the assignment cannot be changed without modifying a court-ordered judgment of divorce 
and property settlement agreement, we conclude that the assignment of child support payments is irrevocable 
absent a change in circumstances. However, we note that the treatment of any additions to the Trust as income 
may be dependent in part on other factors, including the status of the underlying Trust as a resource. 

BACKGROUND 

Michael was born in 1997. His parents, Sandra and John, divorced in October 2013, after entering into a Property 
Settlement Agreement (Agreement). At the request of the parties, this Agreement was incorporated by Court 
order as part of the Dual Final Judgment of Divorce, with Property Settlement Agreement Attached (Judgment of 
Divorce), on October 28, 2013. Under the terms of the Agreement, John agreed to pay permanent child support 
directly into a “Special Needs Trust” to be established on Michael’s behalf, but the Court did not expressly order 
the creation of a trust. 1 The Trust instrument was executed the following month, in November 2013. The Trust 
states that it is intended to be the recipient of Michael’s child support payments “in order to protect and continue 
[his] qualification for public benefits.” Trust, Article (Art.) II(C). Michael’s mother stated that all funds deposited in 
the account consist of child support payments owed in accordance with the Agreement, although it appears that 
the account may have been opened with a nominal sum ($5.00) provided separately by Michael’s parents. 

The terms of the Trust provide that “[a]t no time shall [Michael] obtain a vested interest in Trust income or 
principal.” Trust, Art. III(F). However, Michael’s parents retain the right to revoke the Trust or amend any of its 
terms, if both parties agree. Trust, Art. V(A)-(B). The Trust may also be revoked or amended by the action of one 
parent alone, if the other is incapacitated or deceased. Id. After the death of both parents, the “Trust shall become 
irrevocable.” Trust, Art. V(C). 

https://secure.ssa.gov/apps10/poms.nsf/lnx/1601415033#fn1
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ANALYSIS 

Child support payments are generally considered to be unearned income to the recipient. 42 U.S.C. 
§ 1382a(a)(2)(E); 20 C.F.R. § 416.1121(b); see Program Operations Manual System (POMS) SI 00830.420 (providing 
that some payments from an absent parent may be excluded). However, if a legally assignable payment is 
irrevocably assigned to be paid directly to a trust that is not itself a resource, the payment is not considered to be 
income for SSI purposes. POMS SI 01120.201(J)(1); see also POMS SI 01120.200(G)(1). 2If the assignment is 
revocable, in contrast, the payment remains income to the individual legally entitled to receive it. Id. Child support 
payments may be considered irrevocably assigned to a trust when they are court ordered or when the terms of the 
assignment cannot be modified. See POMS SI 01120.201(C)(2)(b). 

In this case, Michael’s parents entered into a Property Settlement Agreement, which included a provision that 
child support payments would be made directly to the Trust. See Agreement, ¶ 5.1 (providing that “Husband will 
pay $770.50 per month permanent child support for Michael ” and that “Michael’s child support will go directly 
into the Special Needs Trust”). The Agreement was incorporated as part of the Judgment of Divorce, and child 
support payments are presumably being made to the Trust at present. You have asked whether the court’s order 
renders the assignment of these funds to the Trust irrevocable. 

First, we note that the Judgment of Divorce expressly states that the Court “neither approved or disapproved” the 
Agreement, but merely incorporated the Agreement by reference at the request of the parties. However, even if 
this created doubt as to whether the assignment was “court ordered,” as stated in your question, New Jersey law 
recognizes that a property settlement agreement is a binding contract and should be enforced according to the 
original intent of the parties. See, e.g., Pacifico v. Pacifico, 920 A.2d 73, 77 (N.J. 2007). We therefore conclude that 
the assignment in this case was binding once signed and incorporated, whether as a result of the court order or 
the underlying contract between the parties. 

New Jersey law also permits child support payments to be made to a trust, especially when that trust is designed 
to meet the present and future needs of a dependent, disabled child. See J.B. v. W.B., 73 A.3d 405, 419 (N.J. 2013) 
(“The redirection of a child support obligation from a parent to a trust designed to meet the present and future 
needs of the dependent, disabled child should not be considered exceptional or extraordinary relief, if such a plan 
is in the best interests of the unemancipated child.”). Michael’s child support payments, therefore, are legally 
assignable. 

Furthermore, as a general rule, “absen[t] . . . unconscionability, fraud, or overreaching in negotiations of the 
settlement,” a trial court has “no legal or equitable basis . . . to reform the parties’ property settlement 
agreement.” Miller v. Miller, 734 A.2d 752, 758 (N.J. 1999); see J.B. v. W.B., 73 A.3d at 417 (noting that “care must 
be taken not to upset the reasonable expectations of the parties”) (internal citations omitted). Support obligations 
may nonetheless be modified, provided the requesting party meets the threshold standard of changed 
circumstances. Lepis v. Lepis, 416 A.2d 45, 54 (N.J. 1980). In this case, the Judgment of Divorce indicates that both 
parties represented to the Court that the Agreement was entered into freely and voluntarily, and the Agreement 
itself states that “the parties are satisfied that [the] Agreement is fair and equitable.” Agreement, ¶ 6.8. We are 
also not aware of any change of circumstances that would cause the Court to modify the order and Agreement 
requiring that child support payments be made directly to the Trust. 

Although the Trust does include an article reserving the right of Michael’s parents to revoke the Trust if both 
parents agree or one parent is incapacitated or deceased, the language of the Agreement itself is mandatory and 
does not provide for an alternative to the deposit of “child support . . . directly into the Special Needs Trust.” 
Agreement, ¶ 5.1; see Trust, Art. V. Because the Agreement was incorporated as part of the Judgment of Divorce, 
and is treated as a binding contract under New Jersey law, it seems likely that a modification would be necessary if 
the parties wished to cease making payments into the Trust or to revoke the Trust entirely. This again would 
require a showing of changed circumstances. See Lepis v. Lepis, 416 A.2d at 54; see also J.B. v. W.B., 73 A.3d at 417 
(noting that where parents have “agreed to undertakings advantageous to a child beyond that minimally required, 
the public policy favoring stability of arrangements usually counsels against modification”) (internal citations 
omitted). In the absence of such circumstances, at this time the child support payments are irrevocably assigned to 
the Trust. 

https://secure.ssa.gov/apps10/poms.nsf/lnx/0500830420
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Although we were asked only for an opinion as to whether the assignment of child support payments into the 
Trust is irrevocable as a result of the Court’s order, your question suggested that you are reviewing these 
payments for treatment as potential income. We therefore note that, even if the Court’s order directing payment 
of Michael’s child support into the trust is irrevocable at present, the treatment of any additions to the trust as 
income may be dependent in part on other factors. In particular, if the underlying Trust is itself determined to be a 
resource, additions to the trust principle may be considered as income or conversion of a resource. SeePOMS 
SI 01120.201(B)(3), SI 01120.201(C)(3), SI 01120.201(J)(2)-(3); see also POMS SI 01120.200(G)(2)(b). 

CONCLUSION 

We conclude that the child support payments are irrevocably assigned to the Trust, but note that this may not fully 
determine whether additions to the Trust are appropriately considered as income. 

Footnotes: 

[1] 

In the event that the trust was not yet in place by October 28, 2013, the Agreement provided that child support 
payments would be held in trust by Michael’s grandfather until the trust was established. 

[2] 

Your question refers to the Trust as a “third party trust,” although the Trust appears to include Michael’s own 
assets in the form of child support. See 42 U.S.C. § 1382b(e)(6)(C)(iii) (defining assets to include payments to which 
the individual is entitled but does not have access because of action by a person or entity, including a court, with 
legal authority to act in place of, or on behalf of, the individual); see also POMS SI 01120.201(B)(7) (providing that a 
“trust is considered to have been established with the assets of an individual [rather than those of a third party] if 
any assets of the individual (or spouse), regardless of how little, were transferred to a trust other than by a will”), 
POMS SI 01120.201(C)(2)(b) (providing examples of trusts established with an individual’s own assets, including 
where child support is assigned by court order directly into a trust). Since we were asked only for an opinion 
regarding the irrevocability of the assignment of child support payments to the Trust, however, we are including 
“see” or “see also” citations to the rules for trusts funded with third party assets insofar as the rules are the same 
for both types of trusts. 
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